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THE CONSTITUTION OF NORTHERN IRELAND: 
ITS ORIGINS AND DEVELOPMENT 


A. G. DonaLpson* 


HE phrase “the Constitution of Northern Ireland” might be given 
several different meanings. To the historian it represents the rem- 
nants of an attempt to deal with “the Irish question”; for those interested 
in constitutional development it is part of a scheme which altered the 
internal structure of the United Kingdom; and to the political scientist it 
is an experiment in devolution. In this article the term is used with the 
meaning it has for the constitutional lawyer wishing to refer to the exist- 
ence within the United Kingdom of a subordinate legislature and executive, 
and a separate judiciary; alternatively, the phrase denotes the Government 
of Ireland Act, 1920' (referred to in this article as “the Act of 1920”), as 
subsequently amended. But no work relating to the Constitution of North- 
ern Ireland would be complete without a reference to the use of the phrase 
as the title of the classic commentary on the subject, the monumental and 
fundamental work by the late Sir Arthur Quekett, first holder of the office 
of Parliamentary Draftsman to the Government of Northern Ireland.” 
The objects of this article are to analyse various proposals made be- 
tween 1886 and 1920 for the constitutional settlement of the Irish question; 
to describe the provisions of the Act of 1920 which regulate various matters 
in Northern Ireland today; and to note some developments which have 
taken place since 1921 in the legislative and executive spheres, and in the 
realm of judicial review. Only the legal aspects of these matters will be con- 
sidered, for the position of the events described in other perspectives, such 
as those of history® and political science,* must be left to those trained in 
*LL.B., Ph.D. (Belfast) ; of the Inn of Court of Northern Ireland, Barrister-at-Law; 


Third Parliamentary Draftsman to the Government of Northern Ireland. The writer 
wishes to point out that this article is written in his personal capacity, not his official 


one. 

110 & 11 Geo. 5, c. 67 (U.K.). 

2The Constitution of Northern Ireland by Sir A. S. Quekett (H.M.S.O., Belfast, 
1928-46). Vol. I of this work outlined the Act of 1920 and the first steps taken under 
it. Vol. II (1933) contained a detailed ee of the Act of 1920 and subsequent 
enactments of constitutional importance to rthern Ireland. Vol. III (1946) de- 
scribed various aspects of the working of the Constitution. This work will be cited here- 
inafter as “Quekett.” For another annotated version of the Act of 1920, cf. Halsbury’s 
Statutes ° ngland, second ed., vol. 17, tit. “Northern Ireland.” See also i fe * 
Newark, “The Constitution of Northern Ireiand: The First Twenty Five Years” (1948), 
8 Northern Ireland Legal Quarterly 52. Professor Newark has contributed a chapter on 
the constitution to Ulster under Home Rule, ed. T. Wilson, to be published by the 
Oxford University Press. Dr. L. A. Sheridan is responsible for the section on Northern 
Ireland in the forthcoming United Kingdom volume of the series The British Com- 
monwealth: The Development of its Laws and Constitutions (London, Stevens & Sons). 

3Ulster since 1800 (to be published shortly by the British Broadcasting Corporation ) 
will comprise reprints of broadcast talks in which twelve historians considered the 
significance of events in Ulster over the past century and a half. 

*For a description of the working of the Act of 1920 up to 1936, cf. N. Mansergh, 
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these disciplines. Thus only the official proposals made by various West- 
minster governments for constitutional changes in Ireland will be con- 
sidered; the various unofficial schemes for solving the Irish question along 
federal lines, or by the method of administrative devolution, will not be 
discussed. Of these official proposals, four will be considered in some detail. 
The first is Gladstone’s first Home Rule Bill, introduced in 1886 but refused 
a second reading by the House of Commons (“the 1886 Bill”). The second 
is Gladstone’s second Home Rule Bill, passed by the Commons in 1893 but 
rejected by the House of Lords (“the 1893 Bill”). Most references to this 
Bill are as it left the House of Commons. The third is the Government of 
Ireland Act, 1914° (“the 1914 Act”) which was finally enacted in accord- 
ance with the provisions of the Parliament Act, 1911,° after Bills in the 
same terms introduced in 1912 and 1913 had been passed by the House 
of Commons but rejected by the House of Lords. The 1914 Act did not 
take effect because of the Suspensory Act, 1914," and it was repealed and 
replaced by the Act of 1920, which remains in force in Northern Ireland. 
Various aspects of the first three sets of proposals, which proved abortive, 
will be compared and contrasted with the Act of 1920, which did take 
effect. The various Irish “rejected addresses,”® the Act of 1920, and the 
constitutional developments since 1920, provide an interesting study from 
the point of view of the operation of limited constitutions. 


I. Oricms”® 
Territorial Jurisdiction of Northern Ireland 


At first sight it might seem that the territorial jurisdiction of an Irish 
legislature would be governed solely by the geographical fact that, in the 
old school rhyme, “Ireland is an island and an island is Ireland.” But, as 
has been indicated, this is not the place to discuss the various factors— 
historical, political, economic, and religious—which led to agitation in the 
Province of Ulster (comprising the nine northern counties of the thirty- 


The Government of Northern Ireland (London, 1936), cited hereinafter as ““Mansergh.” 
See also Devolution of Government: The Experiment in Northern Ireland (London, 
1953), cited hereinafter as “Devolution of Government.” 

54 & 5 Geo. 5, c. 90 

61 & 2 Geo. 5, c. 13. 

74 & 5 Geo. 5, c. 88 (U.K.). 

8Government of Ireland: Legislative Proposals Presented to Parliament (H.M.S.O., 
London, 1919), contains inter alia the various versions of the 1886, 1893, and 1912 
Bills, and the 1914 Act. This article omits the Irish Council Bill of 1907 since the body 
there contemplated was only an administrative one. Incidental reference is made to 
the Report of the Irish Convention, 1918 (Cmd. 9019), a representative committee 
whose majority recommendations were in line with previous home rule proposals. 

®This is the phrase used in Quekett, vol. I, p. 10, where it is contended that the 
earlier legislative proposals were only drafting precedents for the 1920 Act. But it is 
respectfully submitted that an examination of the earlier proposals such as is undertaken 
in this article shows a gradual development in ideas as to the extent and form of Irish 
self-government, and that the Act of 1920 is a culmination of these ideas. 


10Cf. Quekett, vol. I, pp. 11-16; Mansergh, pp. 79-103, for accounts of this back- 
ground. 
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two counties of Ireland) against any amendment of the Act of Union of 
1800."* It will suffice to state that from the introduction of the 1886 Bill 
to the enactment of the 1914 Act there was much determined opposition 
in Ulster to any form of home rule for Ireland. During the debates on this 
Bill Gladstone summarized as possible ways of dealing with Ulster the ex- 
clusion of it from any home rule measure, or the creation for it of a 
separate autonomy of some kind, or the reservation of certain subjects for 
treatment by provincial councils.’* But the Bills of 1886 and 1893 and the 
Act of 1914 made no provision for the separate treatment of Ulster, though 
attempts were made to exclude Ulster, or certain counties of the province, 
from the operation of the 1912 Bill, from which the 1914 Act was de- 
rived."* The first official legislative step towards this end was the intro- 
duction into the House of Lords, in June, 1914, of a Government of Ireland 
(Amendment) Bill providing for a scheme of “county option” whereby, if 
a majority of the electors of any county in Ulster polled in favour of ex- 
clusion from the operation of the 1914 Act, that county was to be so 
excluded for a period of six years. During its passage through the Lords 
this Bill was drastically altered into one by which Ulster would have been 
permanently excluded from the home rule scheme, and its executive services 
would have been administered by a Secretary of State, but it did not 
become law as the Suspensory Act’* was passed to defer the operation of 
the 1914 Act until after the end of the First World War. The next official 
proposal for the treatment of Ulster was contained in “Headings of a 
Settlement as to the Government of Ireland” issued by the government in 
1916,’° which suggested the exclusion of six of the nine Ulster counties 
from the operation of the 1914 Act and proposed that the executive 
services should be administered by a Secretary of State. Then in the Irish 
Convention’s report in 1918 it was revealed that the Convention had in 
March of that year considered and rejected a proposal for the exclusion 
of the whole province on the lines of the amended version of the Amend- 
ment Bill of 1914."° 

Until 1920, therefore, proposals for the treatment of Ulster had centred 
on the first of the alternatives which Gladstone had outlined in 1886—the 
exclusion of the province—though in 1916 a suggestion had been made 
that this exclusion might be limited to a smaller area. The third of the 
Gladstonian alternatives—the creation of provincial councils—presupposed 
the treatment of Ireland as a single unit. The method eventually adopted 


1139 & 40 Geo. 3, c. 67 (Eng.). The identical Irish Statute was 40 Geo. 3, c. 38 (Ir.). 

12United Kingdom, House of Commons, Parliamentary Debates, 3rd series, vol. 304, 
col. 1053 (April 8, 1886); but an Ulster Unionist member rejected the idea of any 
treatment of Ulster different from that of the rest of the United Kingdom ibid., col. 
1395 (April 12, 1886). 

18United Kingdom, House of Commons, Parliamentary Debates, vol. 39, cols. 771 et 
seq. (June 11, 1912); ibid., vol. 46, cols. 377 et. seq. (Jan. 1, 1913). 

14(1914) 4 & 5 Geo. 5, c. 88. 

15Cmd. 8310. 

16Cmd. 9019, pp. 23, 116, 143. 
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was a variation of Gladstone’s second alternative—the creation of some 
kind of separate autonomy—and the problem then arose of the area within 
which the new autonomy was to operate. Section 1(2) of the Act of 1920 
defined “Northern Ireland” as “the parliamentary counties of Antrim, 
Armagh, Down, Fermanagh, Londonderry and Tyrone, and the par- 
liamentary boroughs of Belfast and Londonderry”; “Southern Ireland” 
was defined as “so much of Ireland as is not comprised within the said 
parliamentary counties and boroughs.” The new area of “Northern Ire- 
land” was that referred to in the “Headings of a Settlement” put forward 
in 1916, except that it did not include three counties in the Province of 
Ulster—Donegal, Cavan and Monaghan—which therefore formed part 
of the new area of “Southern Ireland.”?" 

Although the Act of 1920 never became fully operative in Southern 
Ireland, events there resulted in a five-year delay in the settlement of the 
area of Northern Ireland.** On December 6, 1921, there was signed by 
British and Irish representatives an agreement invariably known in Ireland 
as “the Treaty.”?® Under article 11 the powers of the Parliament and 
Government of the Irish Free State were not to be exercisable as respects 
Northern Ireland, and by article 12 both Houses of the Northern Ireland 
Parliament were to have an opportunity of presenting an address to the 
King. In that event, the jurisdiction of the Irish Free State was no longer 
to extend to Northern Ireland, the Act of 1920 was to continue in force 
there, and a boundary commission was to be set up to determine “in 
accordance with the wishes of the inhabitants, so far as may be compatible 
with economic and geographic conditions the boundaries between Northern 
Ireland and the rest of Ireland.” Alternatively, if no address was presented 
by the Northern Ireland Parliament, articles 14 and 15 of the Treaty pro- 
vided that Northern Ireland was to continue to exist under the Act of 1920, 
but the Irish Free State was to have jurisdiction as to matters outside the 
powers of the Northern Ireland Parliament.” 

The first of these alternatives was chosen by the Northern Ireland 
Parliament,”' but difficulties arose over the constitution and operation of 
the boundary commission, no report being issued.** Instead, in 1925 the 

17During the debate on the 1920 Bill it was stated that the omission of these three 
counties was agreed to so that the new area of Northern Ireland would form a prac- 
ticable unit of government—cf. United Kingdom, House of Commons, Parliamentary 
Debates, vol. 127, cols. 990-1 (March 29, 1920). 

18Cf. Quekett, vol. I, p. 18, fn. 3; D. O'Sullivan, The Irish Free State and Its Senate 
(London, 1940) at pp. 55, 175-81; Vincent Grogan, “Irish Constitutional Develop- 
ment” (1951), 40 Studies 385—a valuable survey of events from 1921 to 1948. 
wr to the Irish Free State (Agreement) Act (1922), 12 & 13 Geo. 5, c. 4 

20Cf. infra pp. 11-13 for a description of these matters. 

21Cf. Quekett, vol. I, pp. 57-8; Mansergh, pp. 116-22. - 

22The Northern Ireland government refused to appoint a representative; the Privy 
Council advised that the commission could not be constituted wihout such a representa- 
tive; supplemental British and Irish agreements and confirming Iegislation were 
necessary; the commissioners differed among themselves; and there was a premature 


forecast of the contents of the report. Cf. Quekett, vol. I, pp. 61-4; O’Sullivan, op. 
cit. at pp. 176-8; Grogan, of. cit. at pp. 387-8. 
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three governments signed an agreement, which was given legislative effect 
by the Westminster and Dublin Parliaments” by which the extent of 
Northern Ireland for the purposes of the Act of 1920 was to be the area 
fixed by section 1(2) of that Act. Thus the territorial jurisdiction of the 
Northern Ireland Parliament is both defined and confirmed by statute. 

This method of definition and the operation of the Treaty have given 
rise to a number of legal problems. One of these is the status of the ter- 
ritorial waters off Northern Ireland’s coastline. It is possible to argue that 
these waters are not part of the parliamentary constituencies mentioned 
in section 1(2) of the Act of 1920, and that they must form part of “South- 
ern Ireland.”** The better view would, however, appear to be that the 
setting up of a new subordinate state such as Northern Ireland necessarily 
carried with it the right to legislate concerning territorial waters on subjects 
within its powers, and that jurisdiction over territorial waters was not ceded 
to the Irish Free State.** Viscount Hailsham when Sir Douglas Hogg, 
Attorney-General, advised that these territorial waters remained part of the 
United Kingdom” but apart from this opinion the problem is destitute of 
authority. It is one of the many matters concerning relations between 
Northern Ireland and the Irish Republic which are tacitly relegated to the 
limbo of things not actively disputed. 

There is, however, an open conflict of authority on the effect of article 
11 of the Treaty. The effect of an Irish Free State decision, In re Logue," 
was that the Irish Free State Parliament had de jure jurisdiction over North- 
ern Ireland until the necessary address under article 11 was presented. But 
a Northern Ireland decision, R(Stewart) v. Baldrick,?* was based on the 
view that the Irish Free State Parliament’s jurisdiction was a de facto one, 
and did not extend to Northern Ireland for the short time before Northern 
Ireland opted out of the Treaty. This was also the view favoured by Vis- 
count Jowitt L.C. during the debate on the Ireland Act, 1949.78 Two 


28Ireland (Confirmation of Agreement) Act (1925), 15 & 16 Geo. 5, c. 77; Treaty 
(Confirmation of Amending Agreement) Act, 1925 (no. 40 of 1925). 

24The name “Irish Free State” was given by the 1922 Constitution; and “Ireland” 
by art. 1 of the 1937 Constitution. By the Republic of Ireland Act, 1948 (no. 22 of 
1948) the “description” became “the Republic of Ireland.” In this article the term 
appropriate to the context is used. 

SIt has been suggested (Halsbury’s Statutes of aed, vol. 17, tit. “Northern Ire- 
land,” p. 60) that since the limitation im on the Northern Ireland Parliament is 
a statutory one the decision in Croft v. Dunphy, [1933 A.C. 156, is not applicable. 
It is true that the Parliament of Northern Ireland is a subordinate one, but it has been 
described as sovereign within certain limits (infra p. 13). It is therefore suggested that 
Lord Macmillan’s obiter dictum in Croft v. Dunphy (at pp. 162-3) might be ap 
— and that the Northern Ireland Parliament, like the Canadian one, cou 
egislate for “peace, order and good government” so as to affect territorial waters. a 
ae sapemans might be defeated by a strict construction of ss. 1(2) and 4 of the Act of 


gues, oe House of Commons, Parliamentary Debates, vol. 159, col. 451 

ov 

27193). 67 I.L.T.R. 253; cf. also L. Kohn, The Constitution b the Irish Free 

State (London, a ap 61-2. 28(1937), 71 I.L.T.R. 57. 

$0, 1945). at Kingdom, of Lords, Parliamentary Debates, vol. 162, col. 1242 (May 
La : @. 

Ireland Legal cf 


ohn Megaw, “British Subjects and Eire Citizens” (1949), 8 Northern 
uarterly 129 at pp. 134-5. 
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further documents indicate a similar diversity of opinions. The first is the 
Eire Constitution of 1937, under which Ireland is declared to be a “sovereign, 
independent, democratic State” but by which it is recognized that “pend- 
ing the reintegration of the national territory” the jurisdiction of the Dublin 
Parliament—the Oireachtas—does not extend to the six counties compris- 
ing Northern Ireland.*® Against this de jure claim and limited de facto 
jurisdiction must be set the Ireland Act,** passed by the Westminster 
Parliament in 1949, section 1(2) of which declared that Northern Ireland 
remains a part of His Majesty’s dominions and will not cease to be such 
without the consent of the Northern Ireland Parliament.** Such are the 
present status and extent of Northern Ireland. 


Supremacy of the United Kingdom Parliament, 
and Irish Representation Therein 


One of the matters which gave rise to much controversy during the 
debates on the various home rule measures was the relationship between 
the new Irish legislature and the Westminster Parliament. By clause 37 of 
the 1886 Bill all matters outside the competence of the proposed Irish 
Legislative Body were to “remain and be within the exclusive authority of 
the Imperial Parliament . . . whose power and authority in relation thereto 
shall in no wise be diminished or restrained by anything herein contained.” 
In the committee stage of the 1893 Bill a proviso was inserted in clause 2 
saving the supreme power and authority of the Westminster Parliament 
“over all persons, matters, and things within the Queen’s dominions.” A 
similar proviso, but confined to Ireland, appeared in section 1 of the 1914 
Act and eventually became effective as section 75 of the Act of 1920. 

This broad declaration of supremacy was strengthened in a number of 
ways. First, as will be seen later,** the Westminster Parliament always pro- 
posed to retain for itself certain important powers, and to reserve certain 
others from the Irish legislature for different periods. Secondly, the power 
of constitutional amendment was always outside the powers of the Irish 
legislature. Under clause 39 of the 1886 Bill amendments were to be made 
either by the Westminster Parliament with a consenting address from the 
Irish Legislative Body, or by the Westminster Parliament at special sittings 
to which certain Irish peers and members of Parliament were to be sum- 
moned.™ By clause 32 of the 1893 Bill and section 41 of the 1914 Act the 


80Arts. 2, 3, and 5. 8112, 13 & 14 Geo. 6, c. 41. 

82Cf. infra p. 41. 88Cf. infra pp. 11-13. 

84This clause caused controversy among the giants of constitutional law, concerning 
limitations on sovereignty. Cf. Bryce in United Kingdom, House of Commons, Parlia- 
mentary Debates, 3rd ser., vol. 305, cols. 1218-1220 (May 17, 1886); Studies in History 
and Jurisprudence, vol. I, p. 207; Dicey, England’s Case against Home Rule (London, 
1886), at pp. 238-48; Anson, “The Government of Ireland Bill and the Sovereignty 
of Parliament” (1886), 2 Law Quarterly Review 423 at p. 429. 

For a recent discussion, cf. D. V. Cowen, “Legislature and Judiciary; Reflections on 
the Constitutional Crisis in South Africa, Part II” (1953), 16 Modern Law Review 
at pp. 292-3. 
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Irish legislature’s powers of amendment were confined to certain express 
matters, and a similar provision was contained in section 6(1) of the Act 
of 1920. Thirdly, clause 32 of the 1893 Bill prohibited the Irish legislature 
from altering enactments passed by the Westminster Parliament after 1893 
and extending to Ireland. Section 41(2) and (3) of the 1914 Act made 
similar provision for post-1914 Westminster Acts and subordinate legisla- 
tion, and an ‘ jentical provision was contained in section 6(2) and (3) of 
the Act of 1920. This is similar to the restriction imposed by section 2 of 
the Colonial Laws Validity Act, 1865,®* but differs from it in that the Irish 
provision is limited to post-1920 Westminster legislation. Also, this re- 
striction has been the subject of frequent ad hoc exemptions in favour of 
Northern Ireland.** Fourthly, the Westminster Parliament always planned 
to retain some kind of supervision over the enactments which any projected 
Irish legislature might pass. Clause 7(2) of the 1886 Bill and clause 5(3) 
of the 1893 Bill contemplated the giving of instructions to the Lord 
Lieutenant of Ireland in regard to the giving or withholding of the royal 
assent to Irish enactments, and section 7 of the 1914 Act expanded this to 
include directions as to the postponing the giving of the royal assent in 
respect of particular measures. Section 12 of the Act of 1920 followed the 
1914 precedent by providing both for issuing instructions and for giving 
directions to reserve any Bill “for the signification of His Majesty’s 
pleasure.” Any enactment so reserved lapses unless it receives the royal 
assent within one year from presentation. So far, only one Northern Ireland 
Bill has been so reserved.** Notwithstanding the existence of these restraints, 
it was recognized that as a matter of constitutional practice the West- 
minster Parliament would not interfere with the activities of the proposed 
Irish legislatures,** and a constitutional convention of this kind has arisen 
for Northern Ireland.® 

Linked with the supremacy of the United Kingdom Parliament was the 
question of Irish representation at Westminster. Under the 1886 Bill Irish 
members would have been excluded except for the limited purpose of 
amendments of the Irish constitution. When the 1893 Bill was introduced 
it contained in clause 9 an “in-and-out” provision under which 80 Irish 


8528 & 29 Vict., c. 63 (U.K.). The decisions in The Queen v. Marais, ie. parte 
Marais, [1902] A.C. 51, and Nadan v. The King (Attorney-General for England and 
Attorney-General for Canada interveners), [1926] A.C. 482, are relevant. In Swain v. 
The Producers Bacon Co. (Collin Glen) Ltd. (1939) (unreported, but quoted ex- 
tensively in Quekett, vol. III, pp. 14-17) a Westminster Defence Regulation was held 
to override a Northern Ireland Act. 

36Cf. infra p. 21. 

8TThis was given the royal assent as the Local Government Act (Northern Ireland), 
1922, 12 & 13 Geo. 5, c. 16 (N.I.). 

88E.g., Gladstone, United Kingdom, House of Commons, Parliamentary Debates, 3rd 
series, vol. 306, col. 1222 (June 7, 1886), referring to the situation in Canada; Dicey, 
A Leap in the Dark (London, 1911), p. 25, compared the Westminster Parliament’s 
te - legislate for Ireland under the 1893 Bill with its right to legislate for New 

and. 
89Cf. infra pp. 28-9. 
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members of Parliament, and the 28 Irish representative peers*® would not 
have been permitted to deliberate or vote on matters exclusively affecting 
Great Britain. Despite a fairly detailed definition this provision was hardly 
a practicable one*’ and was deleted at the committee stage. Under section 
13 of the 1914 Act Irish representation in the Westminster House of Com- 
mons would have been reduced to 42 members (including 15 for Ulster) 
but no restrictions would have been placed on their activities as legislators. 
Then section 19 of the Act of 1920 provided that 33 members of Parlia- 
ment from Southern Ireland and 13 from Northern Ireland were to sit at 
Westminster. The latter are now the only Irish members continuing to sit 
at Westminster, but their number has been reduced to 12 as a result of the 
abolition of the university constituencies by the Representation of the 
People Act, 1948.*? 

Thus, the Northern Ireland elector is unique among those in the United 
Kingdom in that he has a representative in two Parliaments—those of the 
United Kingdom and of Northern Ireland—but the presence of Northern 
Ireland representatives at Westminster is necessary because of the legisla- 
tive powers which the United Kingdom Parliament retains in relation to 
Northern Ireland. 


Composition of the Northern Ireland Parliament 


There was a wide variety in the proposals made at different times for 
the establishment of a subordinate legislative body or bodies in Ireland. 
Under the 1886 Bill the “Irish Legislative Body” would have consisted of 
two “orders.” The first order was to consist of 75 elected members and 28 
peerage members, while the second order would have comprised 103 mem- 
bers elected for the then existing Irish constituencies. The two orders were 
to deliberate and vote together, except when dealing with legislation or 
procedural questions, when clause 9 required a majority vote in each order. 
By clause 23, if a Bill was lost by disagreement between the two orders, and 
if after dissolution or the expiration of a period of three years (whichever 
event happened last) it was passed by the second order and not by the first, 
the whole Legislative Body was to sit and vote together on the Bill, whose 
fate would be decided by a vote of the majority of those present at that 
sitting. 

The “Irish Legislature” contemplated by the 1893 Bill was a bicameral 
one. The “Irish Legislative Council” was to consist of 48 elected council- 
lors, holding office for eight years, and half of whom would retire every 

40These were the Irish peers elected to sit for life in the House of Lords under the 
Act of Union, 1800, 39 & 40 Geo. 3, c. 67; 40 Geo. 3, c. 48 (Ir.). 

41Cf. Dicey’s criticisms in A Leap in the Dark, pp. 49-55. 

4211 & 12 Geo. 6, c. 65 (U.K.). The Westminster seat for Queen’s University, Belfast, 
was abolished, although it was pointed out that this altered the representation of North- 
ern Ireland under the Act of 1920; cf. United Kingdom, House of Commons, Parlia- 


mentary Debates, vol. 447, col. 910 (Feb. 16, 1948) ; United Kingdom, House of Lords, 
Parliamentary Debates, vol. 157, col. 319 (July 5, 1948). 
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four years. The “Irish Legislative Assembly” was to consist of 103 elected 
members and was to be dissolved at five-yearly or shorter intervals. Dis- 
agreements between the chambers of the legislature were to be settled by a 
joint sitting, held following a dissolution or a two-year period, the re- 
enactment of the disputed measure by the Assembly, and its further 
rejection by the Council (c. 9). 

By 1914 the projected Irish legislature had acquired the title of “the 
Irish Parliament,” and was to consist of a Senate of 40 members (the first 
Senate being nominated, the remainder elected by the four provinces by 
the method of proportional representation, and all holding office for five 
years) and a House of Commons of 164 members. Disagreements were to 
be settled in joint session if the House of Commons in two successive 
sessions passed a Bill to which the Senate did not agree. 

The Act of 1920 differed from previous home rule proposals in that it 
accorded separate but similar treatment to Northern and Southern Ireland, 
a policy which necessitated an elaborate constitutional framework. Pro- 
vision was made for a Parliament of Southern Ireland consisting of a 
Senate (with 3 ex-officio members, 17 nominated ones, and 44 members 
elected by representatives of the churches, the Irish peers, and the privy 
councillors, and by the county councils) and a House of Commons of 128 
members. The Parliament of Northern Ireland was to consist, as it now 
does, of a Senate (with 2 ex-officio members and 24 elected—12 every 
four years—by the members of the House of Commons) and a House of 
Commons of 52 members. The Act of 1920 also contained provisions for 
the creation of a “Council of Ireland,” composed of 20 members from each 
of the two Parliaments and a nominated President. This Council was 
(a) to make orders in the nature of private bill legislation with respect to 
matters affecting both areas; (b) to administer services of importance to 
both areas, such as railways, fisheries, and the contagious diseases of ani- 
mals; (c) to recommend to the two Parliaments the passing of identical 
Acts to secure the administration by the Council of other services. The 
Council was to cease to exist on “the date of Irish Union,” the term used 
to describe the day on which the Parliaments of Southern Ireland and 
Northern Ireland would by identical Acts constitute a single Parliament of 
Ireland and delegate to it some or all of their functions. In all, the Act of 
1920 contemplated the creation of four separate bodies. 

It has already been pointed out that the Act of 1920 did not become 
effective in Southern Ireland.** When the Irish Free State was constituted, 
the Westminster Parliament passed the Irish Free State (Consequential 
Provisions) Act (1922),* section 1 of which provided that the Act of 
1920 was to cease to apply to any part of Ireland other than Northern Ire- 
land. Thus the machinery for the eventual establishment of a Parliament 
of Ireland disappeared, since there no longer existed a Parliament of South- 


43Supra, fn. 18. 4413 Geo. 5, 2nd session, c. 2. 
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ern Ireland which could, with the Parliament of Northern Ireland, pass 
identical Acts for this purpose. As for the Council of Ireland, article 13 of 
the 1921 Treaty transferred to the Irish Free State Parliament the powers 
of the Parliament of Southern Ireland to elect members of the Council. 
Despite the preservation of this power the Council was never constituted, 
and it was finally abandoned without trial in 1925, when by the Ireland 
(Confirmation of Agreement) Act of that year the Council’s powers in 
relation to Northern Ireland were transferred to the Northern Ireland 
government.*® The two Irish governments did, however, agree that they 
would “meet together as and when necessary for the purpose of considering 
matters of common interest arising out of or connected with the exercise 
and administration of the said powers.”’** But of the four bodies envisaged 
by the Act of 1920, only the Parliament of Northern Ireland remains in 
existence. 

This Parliament is a bicameral one, but it is interesting to note that the 
Act of 1920 as originally introduced had proposed unicameral sub- 
ordinate legislatures in Ireland. During the course of the debates it was 
suggested that the creation of second chambers would provide some pro- 
tection for minorities, with the eventual result that Northern Ireland was 
given (not without a certain reluctance on the part of some Ulster mem- 
bers) a Senate mainly elected by members of the House of Commons on a 
system of proportional representation.** The Senate’s powers of dealing 
with financial matters is limited, for under section 16 of the Act of 1920 
taxing and appropriation Bills must originate in the House of Commons, 
and the Senate cannot amend such Bills, or any Bill, “‘so as to increase any 
proposed charges or burdens on the people.” The provisions as to dis- 
agreement between the two Houses are embodied in section 17 of the Act 
of 1920 and are similar to those which have been described for the 1914 
Act, with the addition of a provision that, if the Senate fails to pass a 
taxation or appropriation Bill, a joint sitting may be convened in the session 
in which the rejection takes place. Because the elective nature of the Senate 
ensures that it reflects the majority opinion in the House of Commons, 
there have so far been no disagreements between the two Houses necessitat- 
ing the holding of a joint sitting.** Such is the miniature Westminster 


4515 & 16 Geo. 5, c. 77, s. 1(2). 

46Article 5 of the 1925 Agreement, scheduled to the statute cited in the previous note. 
For a description of some recent examples of co-operation in the spirit of this agree- 
ment, cf. “Co-operation between Northern Ireland and the Irish Republic” (1954), 3 
International and Comparative Law Quarterly (3rd. ser.) 319. 

47Cf. United Kingdom, House of Commons, Parliamentary Debates, vol. 129, cols. 
1259 et seq. (May 18, 1920) ; ibid., vol. 134, cols. 906 et. seg. (Nov. 8, 1920); United 
Kingdom, House of Lords, Parliamentary Debates, vol. 42, cols. 817 et. seg. (Dec. 1, 
1920) and 1224 et seq. (Dec. 6, 1920); 1’ ited Kingdom, House of Commons, Parlia- 
mentary Debates, cols. 778, 867 et seq. (Dec. 16, 1920). 

48For comments on the working of the Senate, cf. Mansergh, pp. 158-9; F. H. 
Newark “The Constitution of Northern Ireland: The First Twenty-Five Years” (1948), 
8 Northern Ireland Legal Quarterly 52 at p. 58. 
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Parliament (sitting at Stormont, on the outskirts of Belfast, and often 


referred to by that name) on which limited legislative powers have been 
conferred. 


Distribution of Legislative Power 


The assignment of legislative powers to the proposed Irish legislature 
was always a matter of crucial importance in the various home rule de- 
bates.*® The method adopted by the Bills of 1886 and 1893 and the 1914 
Act was to confer power to legislate, in the customary phrase, for the 
“peace, order and good government” of Ireland, subject to certain ex- 
ceptions which became increasingly detailed. Thus, to “the status or dignity 
of the Crown, or the succession to the Crown, or a Regency,” excepted 
by clause 3(1) of the 1886 Bill, there was added the Lord Lieutenant as 
Crown representative (by the same clause of the 1893 Bill), and Crown 
property was excepted by section 2(1) of the 1914 Act. “The making of 
peace and war” in clause 3(2) of the 1886 Bill was repeated in the cor- 
responding clause of the 1893 Bill with the addition of “matters arising 
from a state of war” and in section 2(2) of the 1914 Act this exception 
was extended to include the conduct of British subjects in hostilities be- 
tween states with which the United Kingdom was at peace. Further matters 
excepted by clause 3(4) of the 1886 Bill were treaties or other relations 
with foreign states, or relations between parts of Her Maijesty’s dominions. 
By clause 3(5) of the 1893 Bill there were added offences connected with 
such treaties, and extradition, while section 2(4) of the 1914 Act referred 
also to the return of fugitive offenders. But this method of detailed draft- 
ing could also be used to narrow these exceptions. Thus, “trade, navigation 
or quarantine” in clause 3(9) of the 1886 Bill was limited by clause 3(8) 
of the 1893 Bill to trade with any place out of Ireland, and the exceptions 
of quarantine, navigation, and merchant shipping were qualified by per- 
mitting legislation about inland waters, harbours, and local health. The 
remainder of the exceptions made by the earlier home rule proposals may 
be broadly summarized as matters with respect to naval and military 
forces, the defence of the realm, dignities and titles of honour, treason, 
naturalization, coinage, weights and measures, and trade and merchandise 
marks, patents, and copyright. 

Another feature of these earlier proposals was the way in which certain 
subjects were to be transferred to the jurisdiction of the Irish legislature 
after a period of time.™ Thus under clause 21(a) of the 1886 Bill the Irish 
Legislative Body could not have legislated about the Dublin Metropolitan 
Police until two years had passed. By clause 34 of the 1893 Bill the Irish 
legislature was to be prevented for three years from legislating about the 


49For taxation powers and financial proposals, cf. infra pp. 18-20. 
50For similar provisions relating to election laws, cf. infra p. 22. 
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relationship between landlord and tenant, and the sale, purchase, or letting 
of land, other than its acquisition for public works. In the 1914 Act a new 
term appeared—‘“reserved matter.” By section 2(13) such topics as land 
purchase, old age pensions and national insurance, the collection of taxes, 
the Royal Irish Constabulary, savings banks, and pre-Act public loans 
were to be excluded from the jurisdiction of the Irish Parliament until the 
corresponding “reserved services” had been transferred (after six years) 
from the United Kingdom government to the Irish government under 
section 5 of the 1914 Act. Further, the 1914 Act, by sections 2(1) and 
4(7), permitted the Irish Parliament to legislate about the Lord Lieuten- 
ant “as respects the exercise of his executive powers in relation to Irish 
services’—that is, as respects the administration of public services in Ire- 
land unconnected with “excepted” or “reserved” matters. 

Like its predecessors, the Act of 1920 contained a power to legislate for 
the “peace, order and good government” of Ireland, and a list of “ex- 
cepted matters,” set out in section 4. This list is similar to those contained 
in the previous measures, but the six years which had intervened since the 
passing of the 1914 Act necessitated the detailing of fresh exceptions from 
the local legislative power. The air force, armed forces pensions and re- 
instatement, submarine cables, wireless telegraphy, and aerial navigation 
were all comparatively fresh topics for legislation by the Westminster 
Parliament, and were excluded from the powers of the local Parliaments 
proposed for Ireland. Next, by section 9 certain matters were declared 
to be “reserved.” The management and control of the Royal Irish Con- 
stabulary and the Dublin Metropolitan Police, and the appointment and 
remuneration of magistrates, were to be transferred to the two Irish govern- 
ments within three years, but such matters as the postal service, savings 
banks, designs for stamps, the registration of deeds," land purchase, the 
Public Record Office of Ireland, and the Supreme Court (s. 47) were to be 
reserved until the “date of Irish Union.” Had the two Irish Parliaments so 
agreed, these services (other than land purchase and the Supreme Court) 
could have been administered by the Council of Ireland, but the fate of 
that embryonic body has already been described.®* As did the 1914 Act, 
the Act of 1920, by section 4(1), enabled the Irish Parliaments to legis- 
late in respect of the Lord Lieutenant’s executive power in relation to 
matters other than those “excepted” or “reserved.” 

Theoretically the powers now vested by Imperial statute in the sub- 
ordinate Parliament of Northern Ireland are concurrent with those of the 
superior Westminster Parliament, but in practice they are treated as ex- 
clusive. The customary phrase conferring the general power has a long 


51Under the Registration of Deeds Act (Ireland), 1707, 6 Anne, c. 2 (Ir.) registra- 
tion of many kinds of document relating to dealings in real property is necessary to 
secure priority of interest. 

52Cf. supra p. 10. For the transfer of certain “reserved services” to Northern Ireland, 
cf. infra p. 30. 
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history in constitutional law and the tenor of the cases has been in favour 
of wide construction of the powers thereby conferred. This tendency has 
been reinforced, so far as Northern Ireland is concerned, by statutory 
extensions of the power to legislate. As for the ultra vires matters, the 
list of excepted topics shows that, broadly, matters of general importance 
to the United Kingdom were excluded from the local power, while the 
reservation of certain topics may be explained by reference to Irish con- 
ditions. For example, the British Treasury had financed various schemes 
whereby Irish landlords were bought out and tenant farmers acquired a 
fee simple in their holdings, subject to a terminable annuity. Since these 
annuities were charged on the lands, the “general subject-matter of the 
Acts relating to land purchase” was, under section 9(3) of the Act of 
1920, a reserved matter.™ 

Subject to the restrictions about to be discussed, the Parliament of 
Northern Ireland has jurisdiction over the rest of the legislative field, 
commonly referred to as the “transferred,” or intra vires, matters. As Lord 
Thankerton put it, “This government of Northern Ireland has a sovereign 
parliament except in so far as certain matters are reserved.” 


Restrictions on the Exercise of Legislative Power 


It is not surprising, in view of the troubled state of Ireland during the 
last quarter of the nineteenth century and the first of the twentieth, that 
the home rule proposals were accompanied by restrictions on the legislative 
powers of the different legislative bodies proposed for Ireland. Clause 4 of 
the 1886 Bill debarred the Irish legislature from establishing or endowing 
any religion, prohibiting the free exercise of religion, imposing disabilities 
on conferring privileges on account of religious belief, interfering with de- 
nominational education or charities, or affecting the right to public 
education unconnected with religious instruction. In addition to these pro- 
hibitions on religious discrimination, protection was given for the rights 
of then existing corporations, whether statutory or chartered. 

The 1893 Bill added a number of restrictions to those specified in the 
1886 Bill. Reference has already been made to the provision (later modi- 
fied by the 1914 Act and the Act of 1920) invalidating Irish enactments 
conflicting with Westminster statutes.°’ Then clause 4 of the 1893 Bill in- 
cluded among the prohibited religious topics the appropriation of public 


58The cases range from Riel v. The Queen (1885), 10 App. Cas. 675, to Govindan’s 
Case, [1953] A.C. 514 and Attorney-General for Saskatchewan v. C.P.R., [1953] A.C. 
594. For a consideration of this phrase in Canadian constitutional law, cf. Bora Laskin 
“*Peace, Order and Good Government’ Re-examined” (1947), 25 Canadian Bar 
Review 1054. 

54Cf. infra pp. 22-8. 55Cf. infra p. 30. 

56Dictum in In re a Reference under the Government of Ireland Act, 1920, and s. 3 
of the Finance Act (Northern Ireland), 1934, [1936] A.C. 352. This dictum was 
reported in a Belfast newspaper and is quoted in Halsbury’s Statutes of England, vol. 
17, tit. “Northern Ireland,” p. 60. 

57Cf. supra p. 7. 
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revenue for religious purposes, diverting the property or altering (without 
its consent) the constitution of any religious body, or endowing theological 
professorships. In addition there were to be no disabilities or privileges 
because of parentage or place of birth or business. A “due process of law” 
provision was included, protecting life, liberty, and property “in accord- 
ance with settled principles and precedents,” providing for equal protection 
of laws, and prohibiting the taking of private property without due com- 
pensation.®* In addition, the 1893 Bill confined the general power of the 
Irish legislature to “matters exclusively relating to Ireland or some part 
thereof.” This general restriction was repeated in section 2 of the 1914 
Act, section 4 of which contained most of the religious prohibitions already 
mentioned, and an additional ban on making “any religious belief or re- 
ligious ceremony a condition of the validity of any marriage.” There was 
also a prohibition on diverting from “any religious denomination the 
fabric of cathedral churches or, except for the purpose of roads, railways, 
lighting, water or drainage works, or other works of public utility upon 
payment of compensation, any other property.” Special savings were in- 
serted for certain of the Irish universities (s. 42) and for freemasons (s. 
43). Thus the 1914 Act contained both the general territorial restriction 
and specific prohibitions as to religious discrimination and certain other 
matters, but the “due process of law” provision had disappeared. 

In the Act of 1920, section 4(1) limited the powers of the subordinate 
parliaments to “matters exclusively relating to the portion of Ireland 
within their jurisdiction, or some part thereof.” Section 5(1) repeated the 
prohibition as to religious matters specified in section 4 of the 1914 Act, 
but added the words “or take any property without compensation.” These 
were inserted by the House of Commons in substitution for a House of 
Lords amendment on the lines of the 1893 provision and the Fifth Amend- 
ment to the American Constitution.® This 1920 ban on the taking of 
property poses certain problems which have not yet been judicially solved. 
In addition to this general prohibition the Act of 1920, like the 1914 Act, 
contained certain specific savings. 


58The resemblance between this provision and the Fifth Amendment to the American 
Constitution is perhaps explained by the presence in the cabinet of James Bryce, who 
was a member of the drafting committee. Dictionary of National Biography 1922-1930, 


pad. 
" 59Cf. J. H. Morgan, “The Constitution: A Commentary” and Sir John Macdonnell, 
“Constitutional Limitations upon the Irish Legislature and the Protection of Minorities” 
in The New Irish Constitution (London, 1912), at pp. 17-24 and 90-111. These com- 
ments related to the 1912 Bill as originally introduced. 

80United Kingdom, House of Lords, Parliamentary Debates, vol. 43, col. 44 (Dec. 
13, 1920); United Kingdom, House of Commons, Parliamentary Debates, vol. 136, 
col. 797 (Dec. 16, 1920). 

61Cf. the cases mentioned infra, pp. 39-40. For a discussion as to the appearance of 
the relevant words in a section dealing with religious matters, cf. J. A. Coutts, “The 
Ejusdem Generis Rule” (1939), 3 Northern Ireland Legal Quarterly at pp. 47-48; F. 
H. Newark, “Ejusdem Generis and the Government of Ireland Act, 1920, s. 5,” ibid. 
at pp. 77-80; J. A. Coutts, “The Ejusdem Generis Rule and O’Neill v. N.I. Transport 
Board,” ibid. at pp. 138-42. 
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The development of the restrictions on legislative power contemplated 
by the home rule measures may be summarized as follows. Attention was 
first concentrated on the prevention of religious discrimination; the number 
of restrictions relating to religious matters was increased by further specific 
provisions: then enactments in conflict with Westminster statutes were in- 
validated; a territorial limitation was specifically imposed; an attempt was 
made to incorporate some of the guarantees in the American Constitution; 
while these were dropped they were replaced first by a narrow prohibition 
on the taking of property, and then by an extremely wide one; and finally 
certain restrictions were placed on legislation in relation to specified in- 
stitutions or classes. In the result, the Parliament of Northern Ireland is 
confined to legislation in respect of matters within its territorial jurisdic- 
tion; it cannot discriminate on the ground oi religion, nor expropriate 
without paying compensation, and is subject to lesser specific restrictions. 
It is within these boundaries that the Northern Ireland Parliament ex- 
ercises that sovereignty to which Lord Thankerton referred in his 1936 
dictum. 


Deciding Disputes on Constitutional Questions 


Proposals for the granting of a restricted constitution to Ireland neces- 
sarily involved some provision for testing the validity of legislation enacted 
in purported accordance with that constitution. Under clause 25 of the 
1886 Bill, the Lord Lieutenant could have referred constitutional questions 
arising on any Irish Bill to the Queen-in-Council, or a constitutional point 
arising in legal proceedings could have been similarly appealed, or the 
Lord Lieutenant or a Secretary of State could have referred a point arising 
on an Irish Act. In all three cases the matter was to be considered by the 
Judicial Committee of the Privy Council, specially strengthened for the 
purpose by the inclusion of Irish judges or ex-judges. Then clause 22 of 
the 1893 Bill gave the Lord Lieutenant or a Secretary of State power to 
refer to the Judicial Committee when it was “expedient in the public 
interest that steps shall be taken for the speedy determination of the 
question whether any Irish Act or any provision thereof is beyond the 
powers of the Irish Legislature,” and such references were to be determined 
by a specially strengthened Judicial Committee. Section 29 of the 1914 
Act made similar provision, with the addition of a specific reference to 
Irish Bills as well as Irish Acts, and section 30 provided that an appeal was 
to lie to the Court of Appeal in Ireland, and thence to the Judicial Com- 
mittee, from any decision of an Irish court which involved “the decision 
of any question as to the validity of any law made by the Irish Parlia- 
ment.” 

By sections 49 and 50 of the Act of 1920 provision was made for an 
appeal to the House of Lords in Irish cases where constitutional points 


82Supra, p. 13. 
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arose,®* and section 51 repeated the powers of reference to the Judicial 
Committee which had been contained in the 1914 Act. It is noteworthy 
that under both the 1914 and the 1920 provisions references were to be 
heard by the Judicial Committee only “if His Majesty so directs”; that 
both provided that “such persons as seem to the Judicial Committee to 
be interested” were to be allowed to appear; and that nothing was to 
prejudice any other power of reference to the Judicial Committee or the 
right to petition for such a reference. On the first of these points, Sir 
Frederick Pollock (referring to the 1912 Bill) suggested that “the power 
will not be exercised without a considered opinion of the Law Officers in 
Ireland or here, that there is a substantial or arguable question” ;* on the 
third, he described the power of reference as “not a novelty but a special 
declaration, and perhaps an enlargement, of the very wide power given by 
the Act which established the Judicial Committee in 1833.” 

There are thus three ways of testing the validity of legislation passed by 
the Northern Ireland Parliament—by an appeal to the Northern Ireland 
Court of Appeal and the House of Lords, by a reference to the Judicial 
Committee under the Act of 1920, and, presumably, by invoking the 
royal power of reference. Of these methods, the appeal arising out of 
litigation has been most used. 


Executive Powers 


One of the aims of the home rule proposals was to create a responsible 
Irish executive. Under clause 7 of the 1886 Bill the executive government 
was to continue to be vested in the Queen, and “carried on by the Lord 
Lieutenant on behalf of Her Majesty with the aid of such officers and such 
council as Her Majesty may from time to time think fit.” The Lord 
Lieutenant was to exercise such prerogatives as might be delegated to 
him, and to be aided and advised by an Executive Committee of the 
Privy Council of Ireland, and to give or withhold the royal assent to Irish 
Bills on the advice of that committee, subject to royal instructions. Similar 
provisions were contained in clause 5 of the 1893 Bill. In the 1914 Act 


®68The High Court of Appeal for Ireland, which is mentioned in these sections, 
functioned for a short time in 1922 (cf. [1922] Ir. R. passim) but its jurisdiction was 
transferred to the Court of Appeal for Northern Ireland by par. 6 of the First Schedule 
to the Irish Free State (Consequential Provisions) Act, 1922, 13 Geo. 5, 2nd session, 


ce. 2. 

64“The Judicial Committee and the Interpretation of the New Constitution” in The 
New Irish Constitution at p. 89. 

653 & 4 Will. 4, c. 41, s. 4; Sir F. Pollock, op. cit. at p. 88. 

86In re a Reference under the Government of Ireland Act, 1920, and s. 3 of the 
Finance Act (Northern Ireland), 1934, [1936] A.C. 352. In that case the Belfast Cor- 
poration petitioned the Governor; it was forwarded to the Home Secretary who made 
a representation to the King; this was duly referred and decided. A dispute about the 
effect of the Public Health (Tuberculosis) Act (Northern Ireland), 1946 (which trans- 
ferred both certain functions and certain property of local authorities, and might have 
been construed as taking property without compensation) was averted by the passage 
of s. 2 of the Northern Ireland Act, 1947, cf. infra, p. 36. 
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there was no specific provision by which the Lord Lieutenant was to act 
on Irish advice in granting the royal assent®’ but section 5 provided that 
he was to exercise such prerogative or other executive powers as might 
be delegated to him as respects “Irish services,” that is, the administration 
of civil offices unconnected with matters excepted or reserved from the 
legislative power. In this he was to be aided and advised by an Executive 
Committee, consisting of the Irish ministers heading the Irish departments 
which were to be set up. Section 8 of the Act of 1920 was framed on 
similar lines, but mentioned both Southern and Northern Ireland; it is 
this provision which gives statutory authority to the present-day ad- 
ministration in Northern Ireland. 

At the head of the executive is the governor of Northern Ireland, the 
successor to the Lord Lieutenant.® Section 8(1) of the Act of 1920 
pointed to the extent of the delegation of power to him when it qualified 
the continued vesting of Irish executive power in the Crown by the words 
“except as respects Irish services as defined for the purposes of this Act.” 
In practice the delegation by letters patent™ is complete, but subject to ac- 
companying instructions," which deal with such matters as the possibility 
of reserving Bills," the prerogative of mercy,” the Home Secretary’s 
approval of persons to be sworn of the Privy Council of Northern Ireland, 
and the obtaining of the Home Secretary’s permission to leave Northern 
Ireland and to appoint deputies.” 

Next comes the Privy Council of Northern Ireland™* and then the cab- 
inet or, to use its statutory title, the Executive Committee. This body is 
composed of “Ministers of Northern Ireland,” who may or may not be 
the heads of the executive departments, but in either event they hold 
office during pleasure (s. 18(4)). They must, if they are not members of 
the Northern Ireland Parliament when appointed, become members 
within six months (s. 18(3) and (4)), and they are exempted from dis- 
qualification as “holders of offices under the Crown” (s. 18(7)). Finally, 
there are the executive departments through which the delegated power 
is exercised (s. 8(3)). When originally constituted these were the Prime 
Minister’s Department and the Ministries of Finance, Home Affairs, 
Labour, Education, Agriculture, and Commerce. A Ministry of Public 

87Cf. supra, p. 7. 

68Irish Free State (Consequential Provisions) Act, 1922, 13 Geo. 3, 2nd session, c. 
. 'oThe =. letters patent are dated November 25, 1952. 

TThe current instructions bear the same date. 

TICf. supra, p. 7. 

72In capital cases this can be exercised only on the advice of the Northern Ireland 
cabinet, and in other cases on the advice of a Northern Ireland minister. 

73For the Home Secretary's functions as — Northern Ireland, cf. F. Newsam, 
The Home Office (London, 1954), pp. 168, 

T4This body was constituted by art. 2 of ‘“ First Schedule to the Irish Free State 


(Consequential Provisions) Act, 1922, 13 Geo. 5, 2nd session, c. 2 as successor in North- 
ern Ireland to the Privy Council of Ireland. 
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Security dealt with wartime conditions from its creation in 1940 until its 
dissolution in 1944. Also in 1944 a Ministry of Health was established, so 
that the present number of executive departments is eight.” 

Thus the delegation of executive power, its exercise, and the link with 
the local Parliament all stem from section 8 of the Act of 1920, which also 
provides a general restriction on the exercise of the executive functions by 
providing in sub-section (6) that “no preference, privilege or advantage 
shall be given to, nor shall any disability be imposed on, any person on 
account of religious belief except where the nature of the case in which 
the power is exercised itself involves the giving of such preference, privilege 
of advantage, or the imposing of such a disability or advantage.” This 
repeats section 4(6) of the 1914 Act, and provides a specific constitutional 
guarantee, though this might otherwise have been implied from the similar 
restriction on the legislative power.” 


Financial Provisions 


A brief glimpse at the various proposals for financing the projected Irish 
legislatures,” and an equally short résumé of the financial powers of the 
Northern Ireland Parliament, must suffice for the purposes of the 
present description. 

Under the 1886 Bill the Irish Legislative Body was to have power to 
impose taxes other than customs and excise duties, and was to make con- 
tributions to the United Kingdom consolidated fund in respect of the 
national debt, the army and navy, Imperial services, and police. The 
customs and excise duties were to be collected by the United Kingdom 
authorities and used to help to defray the Irish contributions and the 
balance was to be paid over to Ireland. 

The 1893 Bill reserved the Irish duties of customs and excise to West- 
minster, and reserved also the power to levy then existing taxes for a 
period of six years, but empowered the Irish legislature to levy new taxes. 
During the six-year period the Westminster authorities would collect Irish 
taxes, make certain deductions and pay the balance to the Irish funds. A 
committee appointed jointly by the Treasury and the Irish government was 
to apportion Irish liabilities to the United Kingdom exchequer. 

Under the 1914 Act the Irish Parliament would have had certain powers 
to vary taxes imposed by the United Kingdom Parliament, and to impose 
independent taxes other than customs and excise duties. The proceeds of 


™Cf. Quekett, vol. I, pp. 20, 34-9; vol. III, pp. 10-11, 155-7. 

76Cf. the dictum of Lord Atkin in James v. Cowan, [1932] A.C. 542 at p. 558, re- 
ferred to infra, p. 30. 

T7Cf. J. I. Cook, “Financial Relations between the Exchequers of the United King- 
dom and Northern Ireland” in Devolution of Government at pp. 26-33. 

™8Cf. Cook, op. cit.: Mansergh, c. x; the article on “The Finances of Northern Ire- 
land and Their Relations with the Imperial Exchequer” in Ulster Year Book, 1950, 
pp. xix-xxxvi; J.L. Montrose, “Legal Aspects of Taxation and Grant under the North- 
ern Ireland System of Devolution” in Federalism: An Australian Jubilee Study, edited 
by G. Sawer (Melbourne, 1952), p. 1. 
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the United Kingdom taxes collected in Ireland were to be paid into the 
United Kingdom Exchequer and sums were to be paid out for Irish 
services, This “transferred sum” was to be determined by a Joint Exchequer 
Board, whose decisions on legal points could be questioned by a petition 
for a reference to the Privy Council. 

The process of elaboration of financial powers was carried a stage 
further by the Act of 1920. First, as to the taxing powers of the two Irish 
legislatures, they were prohibited from levying customs duties, excise duties 
on articles manufactured or produced (which were defined to include 
licence duties varying according to the amount of the article), profits tax, 
income tax, and “any tax substantially the same in character as any of 
those duties or taxes” (s. 21). These were to be reserved matters but relief 
from income tax and super tax could be granted to individuals.” Secondly, 
an “Imperial contribution” was to be made (56 per cent by Southern 
Ireland and 44 per cent by Northern Ireland) in respect of national debt 
expenditure, naval, military and air force expenses, and such civil matters 
as the Civil List, the Foreign and Colonial Offices, etc. The amount of 
this contribution was to be determined by a Joint Exchequer Board on the 
lines of the 1914 one. Thirdly, the Irish exchequers were to receive the 
“residuary share” of reserved taxes collected in their areas, after deduction 
of the “Imperial contribution” and the cost of the operation of the reserved 
services, such as the Supreme Court and the Post Office. 

These provisions govern the Northern Ireland Parliament’s financial 
position. In practice, the bulk of the taxes collected in Northern Ireland 
are those paid into the United Kingdom Exchequer; this is often referred 
to as the “reserved revenue.” The “transferred revenue” consists largely of 
death duties, stamp duties, entertainments duty, duties on mechanically 
propelled vehicles, and certain excise licence duties. Because of wartime 
conditions purchase tax, which might otherwise have been a transferred 
tax, was declared to be a reserved tax.® Also, the “special contribution” 
levied under the Finance Act, 1948,®" was specifically reserved by the 
Finance Act of the following year,®* though it would appear to have been 
a tax “the same in character” as income tax. But the financial relation- 
ships between Belfast and London are not governed solely by the Act of 
1920. Such enactments as the Social Services (Northern Ireland Agree- 
ment) Act, 1949,®* and the corresponding Act of the Northern Ireland 
Parliament,®™ have given legislative sanction to the principle that equaliza- 
tion payments will, if necessary, be made by one party to the other to 
ensure that, with parity of taxation, the social services in Great Britain 
and Northern Ireland are maintained on the same level. Again, in 1938, 

T9Cf. infra, p 22. 

80Finance (No. 2) Act, 1940, 3 & 4 Geo. 6, c. 48, s. 39(2). 

8111 & 12 Geo. 6, c. 49, part V. 


8212, 13 & 14 Geo. 6, c. 47, s. 49. 8312, 13 & 14 Geo. 6, c. 23. 
84Social Services (Agreement) Act (Northern Ireland), 1949, c. 3 (N.I.). 
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it was agreed by the United Kingdom and Northern Ireland governments 
that agricultural subsidies (to be paid to farmers in Northern Ireland as 
well as in the rest of the United Kingdom) should be borne on the West- 
minster votes, though the cost of these in Northern Ireland is met in part 
by the “Imperial contribution.”® 

It has been calculated that the financial provisions of the earlier home 
rule proposals had one common feature—the fact that none of them would 
have made Ireland solvent.** The elaborate financial provisions of the Act 
of 1920 have required both legislative adjustment and administrative agree- 
ment to ensure the financial stability of Northern Ireland. 


Summary 


From this description of various aspects of the home rule proposals it is 
possible to see something of the development of ideas about the solution 
of the Irish question by constitutional means. Even the size of the measures 
themselves gives an indication of that development, for the comparatively 
brief 1886 Bill was less than half the size of the 1914 Act, while the altered 
proposals which led to the Act of 1920 resulted in a measure half as large 
again as the 1914 enactment. Much parliamentary discussion of detail lay 
behind this process of elaboration. 

But mere bulk is not the only proof of the existence of such elaboration. 
Of the matters which have been discussed, this is particularly evident in 
the different proposals for the distribution of legislative powers; the sections 
governing these became gradually more detailed. On the other hand, the 
process could work in the opposite direction, for the restrictions imposed 
on the legislative power by the 1886 and 1893 Bills were reduced by the 
1914 Act and only partially restored by the Act of 1920. Coupled with 
these fluctuating elements were matters which received fairly consistent 
treatment throughout the proposals, such as the supremacy of, and control 
by, the Westminster Parliament, the delegation of executive power, and 
appeals on constitutional points. Both these common factors and the 
variations of other proposals formed the structure of the home rule 
measures, though considerations other than purely legal ones determined 
the final shape. 

As a result of these developments Northern Ireland (an area delimited 
by the Act of 1920 and confirmed by agreement and legislation in 1925) 
has been given a subordinate constitution with a separate legislature and 
executive, while at the same time remaining part of the United Kingdom. 
It has been stated that the supreme legislative power of the United King- 
dom Parliament, together with the power of disallowance, renders invalid 
any description of the Northern Ireland constitution as “federal” and that 
“although great consideration is shown to Northern Ireland, and no inter- 


85Cf. D. A. E. Harkness, “Agricultural Administration in Northern Ireland” in 
Devolution of Government at pp. 
86Cook, op. cit. supra, fn. 77. 
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ference in provincial affairs occurs unless absolutely necessary, there is here 
no example of federal government.”®’ It will be submitted that by con- 
stitutional usage, amounting virtually to a convention, the Westminster 
Parliament will not interfere in matters exclusively relating to Northern 
Ireland unless requested to do so, so that consent rather than necessity is 
the appropriate test.** Further, the distribution of legislative power between 
the United Kingdom and Northern Ireland Parliaments makes the federal 
analogy an apt one and the tests used to determine the validity of legisla- 
tion in Commonwealth federal constitutions have been applied in determin- 
ing the validity of a Northern Ireland statute.®® In constitutional practice, 
but not in strict law, the jurisdiction of this subordinate Parliament is not 
concurrent but exclusive. 


II. DEVELOPMENT 


The remainder of this article will be devoted to a consideration of the 
way in which the legislative power conferred on the Northern Ireland 
Parliament has been developed, to a brief reference to some aspects of the 
executive power, and to an examination of the cases in which the powers 
of the Northern Ireland Parliament have been the subject of judicial 
review. It is hoped that this will give some idea of the way in which the 
constitutional apparatus surviving from the Act of 1920 has functioned. 

By way of preface it may be noted that as a result of the developments 
which took place outside Northern Ireland the text of the Act of 1920 has 
been considerably modified. When the Act ceased to apply to Southern 
Ireland® and when references to the Council of Ireland were repealed™ 
large portions of the original enactment ceased to have any meaning. The 
version which appeared in volume XXIV of the second edition of the 
Statutes Revised,®* on the authority of section 3 of the Statute Law 
Revision Act, 1927,®* omitted references to the Southern Ireland, to the 
whole of Ireland, and to prospective Irish union, except when such 
references were required to explain the context. This practice has been 
followed in later official® and unofficial® versions of the Act, on which the 
process of statute law revision has also operated.** The net result is that 
the enactment which forms the basis of the constitution of Northern Ire- 
land is little more than a set of disjointed fragments, but it has been 


87K. C. Wheare, Federal Government, 3rd ed. (London, 1953), p. 31. 
88] nfra, pp. 28-9. 
89Cf. Gallagher v. Lynn [1937] A.C. 863, cited infra p. 35. 
a Free State (Consequential Provisions) Act, 1922, 13 Geo. 5, 2nd session 
6. & & Fs 
%1Ireland (Confirmation of Agreement) Act, 1925, 15 & 16 Geo. 5, c. 77, s. 1(2). 
92Pp. 1073-1116. The text was prepared by Dr. C. T. Carr (as he then was) in con- 
sultation with Sir Arthur Quekett. 9817 & 18 Geo. 5, c. 42 (U.K.). 
Statutes Revised, 3rd ed., vol. 16, pp. 518—54. 
®5Cf. that used in Quekett, vol. II, pp. 1-162, and in Halsbury’s Statutes of England, 
vol. 17, tit. “Northern Ireland,” pp. 58-109. 
. 7 of o 1927 Act already noted and the Statute Law Revision Act, 1953, 2 Eliz. 
-e 5 (Us). 
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pointed out that “within seven months of its coming into effect the Govern- 
ment of Ireland Act, 1920, was a legislative ruin, but sufficient remained 
of that ruin to provide a constitution for Northern Ireland which has 
endured for twenty-five years and which, with minor repairs and running 
adjustments, is capable of giving good service for a century or two to 
come.””** 


Legislative Power 


There are two aspects of the local legislative power—its extension and 
its preservation. (By preservation is meant the process of saving the exercise 
of these powers when a Westminster statute is passed which both extends 
to Northern Ireland and deals with a matter intra vires the Northern 
Ireland Parliament.) For the present purpose these two matters can best 
be considered together, by examining the period from 1921 to 1954 in 
three parts: from the setting up of the Northern Ireland Parliament in 
1921°° until the Second World War; the war period; and the post-war 
period. 

The period 1921-39. Here it may be noted that the Act of 1920 itself 
conferred on the Northern Ireland Parliament certain specific powers 
which might be regarded as initiating the process of extending the local 
legislative power. Thus, by section 18(1) the Northern Ireland Parliament 
was empowered to define its powers, privileges, and immunities, which, 
until so defined, were to be those of the House of Commons at West- 
minster. By section 18(7) power was given to alter the number of holders 
of offices under the Crown entitled to sit in the Northern Ireland Parlia- 
ment. And under section 25 that Parliament can grant relief from income 
and super tax to individuals resident and domiciled in Northern Ireland. 
Of these powers, none has yet been exercised, but the expiration of the 
three-year restriction on altering the election laws® led eventually to the 
assimilation of male and female franchise rights in 1928,’ and, in 1929, 
to the replacement of the electoral system under the Act of 1920 (one of 
multi-member constituencies elected on a proportional representation 
system) by one of single-member constituencies, single votes, and simple 
majorities.’ 

As for the extensions of legislative power by subsequent Westminster en- 
actments, these were contained either in Acts passed specially for that pur- 
pose, or incidentally in Acts relating to matters which could best be dealt 


87F. H. Newark, “The Constitution of Northern Ireland; The First Twenty-Five 
Years” (1948), 8 Northern Ireland Legal Quarterly at p. 54. 

98Cf. Quekett, vol. I, pp. 17-21. 

99S. 14 of the Act of 1920. A temporary ban on altering the election law was a 
feature of the home rule proposals—cf. cl. 11(7) of the 1886 Bill, 7(3) of the 1893 
Bill, and s. 9(4) of the 1914 Act. 
— of the People Act (Northern Ireland), 1928, 18 & 19 Geo. 5, c. 
4 (N.I.). 
rotHouxe of Commons (Method of Voting and Redistribution of Seats) Act (North- 
ern Ireland), 1929, 19 ‘aon. 5, c. § (N.1.). 
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with in Northern Ireland by the local Parliament. During the pre-1939 
period there were two examples of extensions of the first type, which might 
be called “general enablements”; these were the Northern Ireland (Mis- 
cellaneous Provisions) Acts of 1928? and 1932.1 As their titles imply, 
these dealt with a variety of topics. Thus the first matter dealt with by the 
1928 Act was the Supreme Court. Section 1 provided that the fact that 
the Supreme Court was a reserved matter was not to preclude the North- 
ern Ireland Parliament from conferring on it certain procedural and 
appellate jurisdictions. The 1928 Act went on, by section 2, to remove the 
restrictions imposed by section 4 of the Act of 1920 (listing the expected 
matters) to enable the Northern Ireland Parliament to legislate about the 
standards of live stock and agricultural produce,’ to provide for the con- 
struction of works on the sea bed or sea shore, and to repeal and re-enact 
United Kingdom enactments for consolidation purposes. 

This variety of subject-matter also appears in the Miscellaneous Pro- 
visions Act of 1932. By section 1 the power to confer jurisdiction on the 
Supreme Court was expanded into a general one to confer jurisdiction in 
relation to transferred matters on the Supreme Court, its lower division 
the High Court, or a court of assize. Section 3 extended the power to 
repeal and re-enact United Kingdom statutes for consolidation purposes 
so that it included power to deal with post-1921 statutes, and section 9 
repealed the 1928 provision relating to works on the sea bed and the sea 
shore, replacing it by an expanded version which also authorized legisla- 
tion relating to ferries across tidal waters.’ In short, neither the fact that 
a matter might not exclusively relate to Northern Ireland, or that it 
touched on some excepted matter such as Crown property or trade outside 
Northern Ireland, or that it related to a reserved service such as the 
Supreme Court, was to prevent the Northern Ireland Parliament from 
exercising its powers. These extensions were very much ad hoc, and if it 
was discovered that they did not go far enough, they were further ex- 
tended. 

A similar pragmatism can be discerned in the enablements conferred 
on Northern Ireland as an incidental part of some legislative scheme of 
the Westminster Parliament. Where the Westminster legislation was not 
to extend to Northern Ireland, but Northern Ireland might wish to have 
similar legislation, any constitutional difficulties were removed by the 


10218 & 19 Geo. 5, c. 24. 10822 Geo. 5, c. 11. 

104By virtue of this provision the Northern Ireland Parliament passed a number of 
Acts aimed at raising the standard of certain products (potatoes, dairy produce, meat, 
and fruit) sent from Northern Ireland to the three places mentioned in s. 2(1) of the 
1928 Act—Great Britain, the Isle of Man, and the Irish Free State. The removal of the 
restriction on legislation about trade outside Northern Ireland did not extend to foreign 
trade. 

105The consent of the Board of Trade and, if necessary, the Commissioners of Crown 
Lands, is required. The Legislative Procedure Act (Northern Ireland), 1933, 23 Geo. 
5, c. 4 (N.I.), provides that such consent shall be set out in a preamble to any North- 
ern Ireland legislation made under this power. 
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simple expedient of enacting that the Parliament of Northern Ireland was 
to have power, notwithstanding the Act of 1920, to make laws for similar 
purposes.’ This type of enablement might take the form of a “removal 
of doubt” provision. As well as these enabling powers it is necessary, in 
order to obtain a true picture of the respective roles of the United King- 
dom and Northern Ireland Parliaments, to consider the methods devised to 
preserve the local Parliament’s jurisdiction, and thus to hold the legislative 
balance between the two bodies. 

First, a provision which recurs in such annual measures as the Finance 
Act and the Expiring Laws Continuance Act is to the effect that, “Such 
of the provisions of this Act as relate to matters in respect of which the 
Parliament of Northern Ireland has power to make laws shall not extend 
to Northern Ireland.” A Westminster Act containing such a provision 
extends to Northern Ireland only in so far as it relates to excepted or 
reserved matters, but not transferred ones. 

Secondly, another extremely common provision in Westminster statutes 
enacts that, “For the purposes of section six of the Government of Ireland 
Act, 1920, this Act shall be deemed to have been passed before the 
appointed day.” This is known as the “pre-appointed day” provision, and 
it appeared in one of the first Westminster Acts to receive the royal assent 
after the setting up of the Northern Ireland Parliament.’ It ensures that, 
if it so desires, the Northern Ireland Parliament will not be prevented from 
passing legislation to a contrary effect, so that the restriction similar to the 
repugnancy provision in section 2 of the Colonial Laws Validity Act, 1865, 
is virtually nullified.’ 

Thirdly, occasional provision was made for the extension of a West- 
minster statute to Northern Ireland by order-in-council made after the 
passing of a resolution to that effect by both Houses of the Northern Ire- 
land Parliament."*° Thus the Northern Ireland Parliament could control 
the application in Northern Ireland of such Acts and could, if a “pre- 
appointed day” provision was added, alter their details in relation to trans- 
ferred matters. 

Fourthly, when it was desired that Northern Ireland should participate 
in some scheme with the rest of the United Kingdom, a device which was 
used on a number of occasions was that of making a United Kingdom 
minister responsible for looking after the interests of Northern Ireland, 
thus providing an administrative, but not a legislative, safeguard. A pro- 
vision of this kind was common in Acts dealing with agricultural schemes, 
under which the Home Secretary was regarded as the Minister responsible 


106—.g. Agricultural Marketing Act, oe 23 & 24 oe. > . ae s. 28. 
107, . Air Raid Precautions Act, 1937, 1 & 2 Geo. 6 

108The Seeinrypnnas Insurance (No. "2) Act, 1921, Ti 2 2. i S.c. 15. 
109Cf. supra p. 7. 

110E.g. Architects Registration Act, 1931, 21 & 22 Geo. 5, c. 33, s. 18(2). 
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for agriculture in Northern Ireland, but the Northern Ireland Ministry of 
Agriculture actually administered the schemes.’™* Occasionally a Northern 
Ireland ministry was directly referred to in a Westminster Act of this 
kind.2? 

Finally, there were examples of Westminster Acts which applied di- 
rectly to Northern Ireland and, even though concerned with transferred 
matters, contained no saving for Northern Ireland’s powers.'* 

The period 1939-45. The period before the Second World War was one 
during which various constitutional devices were adopted to ensure the 
working of the legislative machine set up under the Act of 1920. The war 
period saw the annual volumes of United Kingdom and Northern Ireland 
statutes dwindle while the volumes of statutory rules and orders increased 
at a disproportionate rate. Governmental activity was carried on in the 
executive rather than the legislative field.*** Yet it is still possible to trace 
the pre-war patterns of constitutional relationships with Northern Ireland 
in the Westminster legislation of this period. Thus there was an increase 
in the number of enablements granted incidentally to the Northern Ireland 
Parliament; it was, for example, empowered to deal with such matters as 
civil defence’’® and the war service of certain persons,’*® to validate war- 
time leases,""* and to provide for the dissolution of certain wartime mar- 
riages.""* Some use was made of the exclusion provision for transferred 
matters and of the “pre-appointed day” provision, but the application of 
Westminster Acts by means of a resolution of the Northern Ireland Parlia- 
ment was confined to the prolongation of the life of that legislature."® 
The method of designating an “appropriate Minister’ to look after North- 
ern Ireland’s interests was again used for agricultural matters.’*° The 
Emergency Powers (Defence) Act, 1939,'*? was the most important of the 
Acts which extended directly to Northern Ireland; it affected transferred 
matters in that it was the progenitor of thousands of Defence Regulations 
and further subordinate instruments, many of which were in force in 


111E.g. Livestock Industry Act, 1937, 1 Edw. 8 & 1 Geo. 6, c. 50; cf. D. A. E. Hark- 
ness, “Agricultural Administration in Northern Ireland” in Devolution of Government 
at p. 50. 

112E,.g. Therapeutic Substances Act, 1925, 15 & 16 Geo. 5, c. 60. 

118The only two examples appear to be the Wheat Act, 1932, 22 & 23 Geo. 5, c. 24, 
and the Milk Act, 1934, 24 & 25 Geo. 5, c. 51. 

114Cf, Quekett, vol. III, c. 1, “The Constitution in Time of War”; Quekett, “Emer- 
gency Legislation in Northern Ireland” (1939), 3 Northern Ireland Legal Quarterly 
170. Cf. passim a forthcoming official publication, J. W. Blake, Northern Ireland in the 
Second World War. 

115Civil Defence Act, 1939, 2 & 3 Geo. 6, c. 31, s. 92. 

116E.g. Local Government Staffs (War Service) Act, 1939, 2 & 3 Geo. 6, c. 94, s. 16. 

11TValidation of War-Time Leases Act, 1944, 7 & 8 Geo. 6, c. 34, s. 6. 

118Matrimonial Causes (War Marriages) Act, 1944,7&8 Geo. 6, c. 43, s. 3; cf. the 
Table of Enablements in Quekett, vol. III, pp. 23 3-42. 

119Prolongation of Parliament Act, 1942, 5 & 6 Geo. 6., c. 37, s. 2; ibid., 1943, 6 & 
7 Geo. 6, c. 46, s. 2; ibid., 1944, 7 & 8 Geo. 6, c. 45, s km 

120F g. Agriculture (Miscellaneous War Huackiiona) ‘Act, 1940, 3 & 4 Geo. 6, c. 14. 

1212 & 3 Geo. 6, c. 62. 
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Northern Ireland. In a word, while the bulk of the legislation decreased, 
the principle of local responsibility was followed so far as was compatible 
with the exigencies of war. 

The period 1945-54. The post-war legislation of the Westminster 
Parliament indicates a return to the use of the methods which had been 
used prior to the emergency. One of the first signs of this was the Northern 
Ireland (Miscellaneous Provisions) Act, 1945,)* which inter alia 
authorized the enactment of provisions relating to criminal justice or 
criminal procedure, in so far as they might affect offences connected with 
excepted and reserved matters (such as treason and treason felony’ 
and the postal service™*). This Act was in the same tradition as its 1928 
and 1932 predecessors of the same name, but much more general ex- 
tensions of the legislative power were made by the Northern Ireland Act, 
1947,'*° passed two years later. Section 1 of this Act enabled the Northern 
Ireland Parliament to legislate for the making of schemes dealing with 
certain matters and “extending as well to the portion of Ireland outside 
the jurisdiction of the Parliament of Northern Ireland as to the portion 
of Ireland within the jurisdiction of that Parliament but not further.” 
The relevant matters were water power, drainage and irrigation, electricity, 
railways, roads, canals, and bridges, and the object of this removal of the 
territorial limitation was the making of reciprocal arrangements with the 
authorities in the Irish Republic in relation to these matters.’** Section 6 
permitted the making of provisions for “transport facilities outside North- 
ern Ireland in connection with the provision of transport facilities within 
Northern Ireland,” thus granting another exemption from the territorial 
restriction. It also provided that transfer of property from public utility 
undertakers or local authorities, if it accompanied a parallel transfer of 
functions, was not to be invalid; in other words, such a transfer would not 
constitute a “taking of property without compensation” within the mean- 
ing of section 5(1) of the Act of 1920."*7 Other provisions of the 1947 Act 
conferred power to legislate on the lines of the English and Scottish en- 
actments relating to health services'** and to deal with limitation of actions 
against the Crown; declared that two reserved matters—the registration of 
deeds'* and the registration of title’*°—were to cease to be reserved; and 


1228 & 9 Geo. 6, c. 12. 123Act of 1920, s. 4(6). 124Act of 1920, s. 9(2). 

12510 & 11 Geo. 6, c. 37; cf. “The Northern Ireland Act, 1947” (1947), 7 Northern 
Ireland Legal Quarterly 157. 

126Cf. the note on “Co-operation between Northern Ireland and the Irish Republic” 
referred to supra p. 10, fn. 46. 

127Cf. supra pp. 13- 14, 16, fn. 66, infra pp. 37-40. 

128Cf. National Health Service Act, 1946, 9 & 10 Geo. 6, c. 81, and National Health 
Service (Scotland) Act, 1947, 10 & 11 Geo. 6, c. 27. The Health Services Act (North- 
ern Ireland), 1948, c. 3 (N.I.), is similar in Purpose to these enactments, but differs in 
details. 29Supra, fn. 51. 

130Under the Local Registration of Title (Ireland) Act, 1891, 54 & 55 Vict., c. 66, 
registration of title is compulsory in the case of holdings bought out under the various 
land purchase schemes, and voluntary in other cases. This was a reserved matter by 
virtue of s. 47 of the Act of 1920 because of its link with the Supreme Court. 
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extended all powers in “pre-appointed day” provisions so that the Northern 
Ireland Parliament could deal with subordinate as well as original legisla- 


tion 131 


It will thus be seen that the 1947 Act modified many of the restrictions 
imposed by the Act of 1920—the territorial limitation was removed for 
specified purposes, the prohibition on the taking of property without com- 
pensation was qualified in certain circumstances, the reservation of certain 
matters ceased, and the repugnancy provision was limited. The Act con- 
stitutes the most important extension of the Northern Ireland Parliament’s 
powers so far conferred, and it indicates the maturity which the local 
legislature had reached—a maturity which even justified the making of 
local agreements with the Irish Republic."*? On January 25, 1955, the 
Home Secretary presented a Northern Ireland Bill in the Westminster 
House of Commons. The long title referred inter alia to enlarging the 
legislative power of the Parliament of Northern Ireland “in respect of the 
administration and distribution of estates of deceased persons, the printing 
and publication of statutory rules, and the appointment, removal, remu- 
neration, jurisdiction and functions of coroners.” Apparently this Bill will 
be in line with the Miscellaneous Provisions Acts of 1928, 1932, and 1945 
rather than with the 1947 Act.1**4 

Turning now to the specific enablements, the spate of legislation at 
Westminster in the post-war years has produced a corresponding increase 
in the powers of the Northern Ireland Parliament. Mention has already 
been made of the power conferred by section 4 of the 1947 Act to enact 
health services legislation. Also in the sphere of social services enablements 
were given to deal with such matters as family allowances,’ industrial 
injuries,‘** national insurance,’** and national assistance.’** Another sphere 
in which considerable extensions have been made is that of “lawyer’s 
law,” where enablements have ranged from contributory negligence™’ to 
the validation of charitable trusts.** The common form provisions ex- 
cluding transferred matters and deeming acts to be “pre-appointed day” 
ones have also been much used. An interesting variation of the latter gave 
the Northern Ireland Parliament power to override the effect of Defence 
Regulations, but not to alter or revoke them.'** Then the method of extend- 
ing Westminster Acts to Northern Ireland on the initiative of the local 


181Cf. supra pp. 7, 24. 

182Cf, also Northern Ireland (Foyle Fisheries) Act, 1952, 15 & 16 Geo. 6 & 1 Eliz. 
2, c. 11. 182@The Northern Ireland Act, 1955, 3 & 4 Eliz. 2, c. 8. 

133Family Allowances Act, 1945, 8 & 9 Geo. 6, c. 41, s. 27. 

134National Insurance (Industrial Injuries) Act, 1946, 9 & 10 Geo. 6, c. 62, s. 
84(4). 

135National Insurance Act, 1946, 9 & 10 Geo. 6, c. 67, s. 63(4). 

136National Assistance Act, 1948, 11 & 12 Geo. 6, c. 29, s. 67. 

1387Law Reform (Contributory Negligence) Act, 1945, 8 & 9 Geo. 6, c. 28, s. 6. 

188Charitable Trusts (Validation) Act, 1954, 2 & 3 Eliz. 2, c. 58, s. 5. 

139Supplies and Services (Transitional Powers) Act, 1945, 9 & 10 Geo. 6, c. 10, s. 
9; Emergency Laws (Transitional Provisions) Act, 1946, 9 & 10 Geo. 6, c. 26, s. 23. 
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legislature was also used,’*° with a variation on one occasion which per- 
mitted the Governor to make the necessary extension order.'*! A variety of 
agricultural enactments contained provisions designating an “appropriate 
Minister” for Northern Ireland*** and Northern Ireland departments were 
occasionally specifically designated to administer Westminster Acts.’** In 
a word, the coming of peace brought a resumption of the use of the con- 
stitutional machinery which had been devised in the pre-war years. 

Summary. Looking back over the thirty-three years during which both 
the Westminster and Stormont Parliaments have exercised legislative 
jurisdiction over Northern Ireland, it is possible to see the development 
of the processes of preservation and extension of the local legislative power. 
By excluding Northern Ireland, or at least the transferred matters, from 
the scope of much of its legislation, the Westminster Parliament ensured 
that it did not encroach on the local legislative field. By including a “pre- 
appointed day” provision, or allowing the Northern Ireland Parliament to 
ask for the application of certain Acts, a local legislative check was im- 
posed. Failing this, the inclusion of Northern Ireland in United Kingdom 
schemes was accompanied by administrative safeguards. While these pro- 
cesses declined with the decrease of original legislation during the war, 
they are strongly marked in the post-war pattern of Westminster legisla- 
tion. The extensions of the legislative power followed parallel lines. The 
first three examples of general enabling statutes were very much ad hoc, 
but the post-war period brought a large increase of powers in the shape of 
the Northern Ireland Act, 1947. As for specific enablements granted in- 
cidentally in Westminster Acts, these recognized the local Parliament’s 
availability and at the same time removed any possible restrictions on its 
power to deal with particular matters. Perhaps the best way of describing 
the process of extension is to say that “Where the shoe was found to pinch, 
a little more leather was added.” 

Underlying both the preservation and the extension of the legislative 
power are the principles of delegation (by the Westminster Parliament) 
and consent (by the Northern Ireland Parliament). Once having delegated 
functions, the superior body does not revoke that delegation without 
obtaining the consent of the subordinate. This view of the operation of the 
Act of 1920 is borne out by pronouncements in Parliament and by a 
judicial dictum, and has been analysed by a leading constitutional 
authority. For example, during the committee stage debate on the Public 
Order Bill, 1936, the then Home Secretary, Sir John Simon, declared: 
“It is a perfectly well understood constitutional function that the matter 


140F.g. Agricultural Marketing Act, 1949, 12, 13 & 14 Geo. 6, c. 38, s. 18. 

141Motor Vehicles (International Circulation) Act, 1952, 15 & 16 oo 6 and 1 
Eliz. 2, c. 39, s. 2. 

142T hese ranged from the Hill Farming Act, 1946, 9 & 10 Geo. 6, c. 73, to the 
Agriculture (Calf Subsidies) Act, 1952, 15 & 16 Geo. 6, c. 62. 

143E .g. Penicillin Act, 1947, 10 & 11 Geo. 6, c. 29. 
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of law and order is by statute transferred to the Government of Northern 
Ireland. That is the reason why it is proper that the Act should not ex- 
tend to Northern Ireland.”*** And, more recently, during the debates 
on the Defamation Bill, 1952, it was pointed out that the reason why the 
Bill did not extend automatically throughout the United Kingdom, but 
enlarged the powers of the Northern Ireland Parliament, was the fact 
that that Parliament had local control over such matters, though some ex- 
tension was necessary if the British legislation was to be followed in North- 
ern Ireland.*** During the debate on the Northern Ireland Act, 1947, the 
question of principle was put in the following way by the then Home 
Secretary: “The Parliament of Northern Ireland is, for matters within 
its competence, a self-governing Parliament. . . . We give these powers to 
the Parliament of Northern Ireland. It is the duty of the people of North- 
ern Ireland to see that these powers are exercised appropriately and effect- 
ively when they have been granted.”"** This statement links up with Lord 
Thankerton’s dictum to the effect that the Northern Ireland Parliament 
is a sovereign one, subject to certain reservations.’** Finally, Sir Ivor Jen- 
nings, in dealing with conventional limitations on Parliamentary sov- 
ereignty, declared that, “it would be unconstitutional for Parliament to 
exercise its legal power of legislation in the matters delegated to the Parlia- 
ment of Northern Ireland, except with the consent of that Parliament.”*** 

The combined effect of the constitutional practices followed for over 
thirty years, of the declared views of the legislators, and of such judicial 
and academic authority as exists, is that Northern Ireland has control over 
its own affairs. If it chooses to surrender that control—as when it agrees 
to, or asks for, inclusion in some United Kingdom scheme, or when 
emergency conditions make a general scheme the most practicable one— 
that surrender merely serves to emphasize the basic concepts of govern- 
ment with the consent of those governed and in accordance with the means 
devised for expressing that consent. 


Executive Powers 


The development of the Northern Ireland government is a matter of 
history rather than of law, but for the present purpose three aspects of the 
executive power may be briefly noted. 

First, in both extent and extension, the executive power is linked to the 
legislative power by the definition of “Irish services” as all public services 


(Nene ieee House of Commons, Parliamentary Debates, vol. 318, col. 707 
ov 1936) 

145United Kingdom, House of Commons, ey Debates, Standing Committee, 
1951-2 session, cols. 918-22, esp. col. 921 (March 13, ). 

146United Cae House of Commons, Faclientiny Debates, vol. 439, col. 833 
(June 29, 1947); cf. ibid., col. 865, and vol. 438, col. 1548 (June 13, 1947) for a 
comparison between the Parliament of Northern Ireland and those of other self- 
governing areas in the Commonwealth. 

147Cf. supra, p. 13. 

148The Law and the Constitution, 4th ed. at p. 157. 
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in connection with the administration of civil government in Northern Ire- 
land, except the administration of matters with respect to which the Parlia- 
ment of Northern Ireland has no power to make laws.’*® As to the limits 
of the executive power, Lord Atkin in James v. Cowan declared that “The 
Constitution is not to be mocked by substituting executive for legislative 
interference with freedom” indicating that he regarded the limitations 
in the Australian constitution as restricting the executive power as much as 
the legislative one. It therefore appears that in Northern Ireland the legisla- 
tive and executive fields are coincident. The extensions of the legislative 
power which have been described would seem to carry with them power to 
take executive action, though on occasion when restrictions have been 
removed from the legislative power it has been declared that similar re- 
strictions are removed from the executive power.’™* A special example of 
this process of simultaneous extension occurs under the Act of 1920 where a 
reserved matter may become a transferred one, and the corresponding 
reserved service will therefore come within the executive power. By section 
9(1) of the Act of 1920 the appointment, remuneration, and removal of 
magistrates was made a reserved matter, but by the Constabulary (lIre- 
land) Act, 1922,"*? “the public services in connection with magistrates” 
were transferred to the Northern Ireland government. Another of the 
reserved matters was “the general subject-matter of the Acts relating to 
land purchase in Ireland” (s. 9(3)). The Northern Ireland Land Act, 
1925,*** made provision for the automatic sale of all remaining tenanted 
land, and this process was nearly completed when the Northern Ireland 
Land Purchase (Winding Up) Act, 1935,’ declared that land purchase 
was to cease to be a reserved matter, except for certain purposes, such as 
the repayment of advances. Then reference has already been made to the 
way in which sections 8 and 9 of the Northern Ireland Act, 1947,’ de- 
clared that the registration of deeds and the registration of title were to 
cease to be reserved matters. Thus one matter (the magistracy) which was 
to be reserved for a maximum period of three years, one (land purchase) 
which was to be reserved indefinitely, and two (the registration services) 
which were to be reserved until “the date of Irish Union,” have all come 
within the sphere of transferred matters, and their administration con- 
stitutes part of the transferred services. 

Secondly, a use of the executive power unconnected with the legislative 
one arises in connection with the provision made for “‘agency services” by 
section 63 of the Act of 1920. Under that section arrangements may be 


149Act of 1920, s. 8(8), cf. Attorney-General for the Dominion of Canada v. At- 
torney-General for the Province of Ontario, [1898] A.C. 247, where it was held that a 


provincial legislature may deal with a matter within its powers and vested in the 
Lieutenant-Governor. 


15071932] A.C. 542, 558. 

151E.g. Northern Ireland Act, 1947, 10 & 11 Geo. 6, c. 37, s. 1(3). 

15212 & 13 Geo. 5, c. 55, s. 2. 15315 & 16 Geo. 5, c. 34. 
15425 & 26 Geo. 5, c. 21, s. 1(3). 155Supra p. 26. 
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made between departments of the United Kingdom government and those 
of the Northern Ireland government for the exercise by the one of powers 
and duties of the other. These may be carried out either by officers or 
by departments, but no arrangement may diminish the responsibility of 
the department by which it is made. The powers given by this section have 
been frequently used."* So far as they consist of authorizations given to 
Northern Ireland departments these arrangements constitute a further 
example of the local delegation of administration, though the local de- 
partments are agents and not principals. As an administrative device this 
might not seem to call for special legal comment, but the principle which it 
embodied (and the section itself) came into special prominence during the 
war period and produced a further species of the genus “delegated legisla- 
tion.” By Regulation 102A of the Defence (General) Regulations made 
under the Emergency Powers (Defence) Act, 1939,'** the Home Secretary 
was given power to make orders delegating powers conferred on him by 
Defence Regulations “either to a department of the Government of North- 
ern Ireland specified in the said order or to the appropriate department or 
departments of the said Government.” In the latter case, the Governor of 
Northern Ireland was to specify the appropriate department. 

This device not only made arrangements for the local administration of 
wartime schemes,’™* but it also produced what Sir Arthur Quekett, ex- 
panding Sir Cecil Carr’s metaphor,’ called “the great-grandchildren of 
the statute law.”*® Sir Arthur pointed out that in delegations of this kind 
the “parent” was the Emergency Powers (Defence) Act; the “children” 
were the Defence Regulations; the “grandchildren” were the orders made 
by the Home Secretary under Regulation 102A; and the “great-grand- 
children” were the orders made by the Northern Ireland departments. Sir 
Arthur gave as an example the Tillage (Northern Ireland) General Order, 
1941.'** This Order was made by the Northern Ireland Ministry of 
Agriculture under a delegation made under Defence Regulation 102A by 
the Home Secretary, whose powers to make orders giving “directions with 
respect to the cultivation, management or use of land” derived from Defence 
Regulation 62, which in turn was authorized by the 1939 Act. Indeed it is 
arguable that the exemption declarations which the Northern Ireland 
Ministry was authorized to make under the 1941 Order were great-great- 
grandchildren of the 1939 Act! These elaborate devices might appear cum- 
bersome but, as Sir Arthur remarked about the constitutional difficulties in 
the way of dealing with emergency matters in Northern Ireland: “This 

156Cf, os... vol. II, pp. 102-5. 

1572 & 3 Geo. 6, c. 62. 


158Cf. D. A. E. Harkness, “Agricultural Administration in Northern Ireland” in 
Devolution of Government at p. 52. 

159Delegated Legislation (Cambridge, 1921) at p. 46; Concerning English Ad- 
ministrative Law (Columbia, 1941) at pp. 88-91. 

160Unpublished MS. in the oy Draftsmen’s Office, Belfast. 

161§.R. & O. 1941, no. 183 (N.I.), p. 178. 
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was done by collaboration between the two Governments, supported by the 
Legislatures to which they were responsible. Of such collaboration the most 
impressive example was the manner in which the Defence Regulations were 
administered in Northern Ireland.’’?® 

Thirdly, there is the matter of proceedings by and against the Crown. 
Although the Crown is one of the excepted matters about which the North- 
ern Ireland Parliament has no power to legislate, section 4(1) of the Act 
of 1920 specifically permitted legislation about the Lord Lieutenant (now 
the Governor) as respects the exercise of the executive power. The phrase 
“the transferred Crown” has been used as a loose term to describe the 
Northern Ireland Parliament’s power in this matter, but this is not taken 
to imply any division of the Crown between United Kingdom and North- 
ern Ireland functions. Indeed, such an interpretation is ruled out by the 
wording of section 8(1) of the Act of 1920, under which the vesting of 
Irish executive power in the Crown remains untouched, the only qualifica- 
tion being on the exercise of that power as regards Irish services, and even 
that exercise depends upon a delegation from the Crown. The matter is one 
of “aspects” rather than of division. 

To provide for the regulation of actions brought in the Northern Ireland 
courts against both United Kingdom and Northern Ireland departments, 
section 53 of the Crown Proceedings Act, 1947,’** enacted that the Act was 
to be modified in its application to Northern Ireland by an order-in- 
council “amending the law both in its application to the Crown in right 
of His Majesty’s Government in the United Kingdom and in its application 
to the Crown in right of His Majesty’s Government in Northern Ireland.” 
This gives statutory recognition to the different aspects of the Crown’s func- 
tions in Northern Ireland. Further, section 53(6) of the 1947 Act was a “pre- 
appointed day” provision, preserving the jurisdiction of Northern Ireland 
Parliament in relation to transferred matters. The provisions of the 1947 
Act came into force in Northern Ireland on January 1, 1950, by virtue 
of the Northern Ireland (Crown Proceedings) Order, 1949. This 
adaptation Order applies the whole Act to Northern Ireland in relation 
to the Crown in right of the Government of the United Kingdom. As for 
the Crown in right of the Government of Northern Ireland, the provisions 
excluded are those relating to the postal services, the armed forces, and 
aircraft, which are outside the legislative competence of the local Parlia- 
ment. The Attorney-General for Northern Ireland (who is also the 
Attorney-General in Northern Ireland for excepted and reserved matters) 
is the person to be sued if there is doubt as to which is the appropriate 


162Quckett, vol. III, p. 26. 

16810 & 11 Geo 6, c. 44; the Crown Proceedings Bill introduced at Westminster in 
1928 referred only to England. 

164S. I, 1949, no. 1836. For a full discussion of the effect of this Order, cf. “Civil 
one by and against the Crown” (1950), 8 Northern Ireland Legal Quarterly 

3. 








Tue ConsTITUTION OF NorRTHERN IRELAND 33 


“authorized Government department” whether of the United Kingdom or 
of the Northern Ireland government.’® Also, if there is any doubt as to 
which government should be sued (as there might well be in relation to the 
“agency services”) the Northern Ireland Attorney-General is the person to 
be sued*® and the Northern Ireland Ministry of Finance will defray any 
liability which is established, though it may be recouped by the Treasury 
if the liability is that of the United Kingdom Government.’ 

This process of adaptation is yet another example of the way in which 
detailed provisions have had to be devised to deal with the position of 
Northern Ireland within the United Kingdom. Whether by extension of 
the executive power, administrative delegation, or adaptation, the outline 
of the Act of 1920 has been filled in by the conferring of further functions 
on the Northern Ireland government. 


Judicial Review of Northern Ireland Legislation 


It is perhaps not surprising, in view of the legislative developments which 
have been described in the latter part of this article, that the number of 
cases decided on the validity of Northern Ireland legislation should be 
small. The numerous enablements extending the powers of the local 
legislature have settled questions which might otherwise have led to litiga- 
tion; and reference has been made to one occasion on which litigation was 
averted by the passing of an enabling provision.’® It is because the con- 
stitution of Northern Ireland has developed in the legislative rather than 
the judicial field that there are a bare dozen cases on the reports in which 
the enactments passed by the Northern Ireland Parliament during some 
thirty-three years has been challenged. These may most conveniently be 
classified into those relating to be excepted and reserved matters, and those 
concerning the restrictions on the exercise of the legislative power. 

Excepted and reserved matters. The first case in which the Northern 
Ireland courts had to deal with a constitutional point of this kind was 
Hunter v. McKinley’ in 1923. In that case it was alleged that a member 
of the newly formed Royal Ulster Constabulary had voted at an election 
for the United Kingdom Parliament and had thereby incurred a penalty 
under a statutory prohibition’ imposed on members of that force by 
virtue of the Constabulary Act (Northern Ireland) 1922.’ Both the High 
Court and the Court of Appeal in Northern Ireland rejected this argu- 
ment, the latter holding that the prohibition applied only to members of 

165§, 17(3) of the Act as adapted by art. 3(2) of the Order. 

166§. 17 (3A) of the Act, inserted by art. 9(2) of the Order. 

167§, 37(3) of the Act, inserted by art. 20 of the Order. 

168Supra, fn. 66. 

169[1923] 2 I.R. 165. 

170The Constabulary (Ireland) Act, 1836, 6 & 7 Will. 4, c. 13, s. 18. 

17112 & 13 Geo. 5, c. 8 (N.I.). Presumably the argument was based on s-s. (3) of 


s. 1 which applied the enactments relating to the management and control of the Royal 
Trish Gonadileds to the new body. 
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the Royal Irish Constabulary, which had been disbanded.’ The class of 
persons to whom the prohibition originally applied had disappeared, but 
the Northern Ireland Parliament had purported to apply the prohibition 
generally to members of the new force. The Court of Appeal held that this 
amounted to altering the jaws relating to elections, and was therefore pro- 
hibited by the Act of 1920.’ This is the first of the two Northern Ireland 
enactments which have so far been held to be invalid, but it will be noted 
that court’s judgment turned only on the application of one statutory 
provision by the 1922 enactment. As one authority puts it “The word 
‘severance’ was not used but the decision envisaged several applications. 
No one ‘has ever supposed that section 1(3) [of the 1922 Act] does not 
still apply other provisions of the 1836 Act as well as the other statutes 
relating to the constabulary.”?™* 

The next enactment to be challenged was the Milk and Milk Products 
Act (Northern Ireland), 1934,’ which prohibited the sale of almost all 
milk, except under licence. In R. (Alexander) v. Ministry for Agriculture 
for Northern Ireland‘ a milk producer outside Northern Ireland applied 
for a mandamus to compel the issue of a licence under section 2(2) of the 
1934 Act, but the Northern Ireland Court of Appeal held against him on 
the ground that licences could be issued only to milk producers in Northern 
Ireland, presumably having regard to the territorial restriction on the local 
Parliament’s powers. It was because “it was impossible to apply the Act 
to producers whose premises were outside Northern Ireland territory” that 
the basis of this decision was later approved by the House of Lords.’" 
In other words, the matter must be one exclusively relating to Northern 
Ireland. 

The Milk Act of 1934 was also the subject of the next challenge. In 
R. (Lynn) v. Gallagher'™ the same Court had to consider an appeal by 
another milk producer outside Northetn Ireland who was convicted of 
selling milk in Northern Ireland without a licence, in defiance of the 
prohibition contained in section 1 of the 1934 Act. It was argued that this 
Act was invalid because of section 4(7) of the Act of 1920, in that it 
interfered with trade outside Northern Ireland. But Moore L.C.J., de- 


172 12 & 13 Geo. 5, c. 55. 

178There is some doubt as to the precise provision of the Act of 1920 which the court 
had in mind. Moore L.J. mentioned s. 14(5) which temporarily prevented the Northern 
Ireland Parliament from altering the election law (cf. supra p. 22) but that section 
refers to elections to the local legislature, which were not in issue in Hunter v. McKin- 
ley. On the other hand, s. 19(b) of the Act of 1920 prevents the Northern Ireland 
Parliament from altering the law relating to United Kingdom elections for Northern 
Ireland constituencies. It may be that the statute impugned in this case was partially 
invalid (a) permanently, in relation to U.K. elections; (6) temporarily, in relation to 
N.I. elections. 

174F. H. Newark, “Severability of Northern Ireland Statutes” (1950), 9 Northern 
Ireland Legal Quarterly at p. 27. 

17523 & 24 Geo. 5, c. 16 (N.I.). 

1761935, unreported, but referred to in [1936] N.I. at p. 141. 

177Gallagher v. Lynn, [1937] A.C. 863, per Lord Atkin at p. 868. 

178[ 1936] N.I. 131. 
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livering the judgment of the court, held this was not an act in respect of 
trade, since the primary purpose was the regulation of the supply of milk 
for human consumption in Northern Ireland. He relied on James v. 
Cowan'™ in holding that the interference with trade was “possibly a 
natural sequence from legislation passed solely for North of Ireland pur- 
poses and applicable only to the North Irish jurisdiction.”**° On this view 
the incidental effect of a Northern Ireland Act will not suffice to in- 
validate it. This case was taken to the House of Lords as Gallagher v. 
Lynn;**" a passage from the speech of Lord Atkin is sufficiently important 
to justify quotation in full: 


These questions affecting limitation on the legislative powers of subordinate 
parliaments or the distribution of powers between parliaments in a federal 
system are now familiar, and I do not propose to cite the whole range of 
authority which has largely arisen in discussion of the powers of the Canadian 
parliaments. It is well established that you are to look at the “true nature and 
character of the legislation” Russell v. The Queen (7 App. Cas. 839), “the 
pith and substance of the legislation”. If on the view of the statute as a whole, 
you find that the substance of the legislation is within the express powers, then 
it is not invalidated if incidentally it affects matters which are outside the 
authorized field. The legislation must not under the guise of dealing with one 
matter in fact encroach upon the forbidden field. Nor are you to look only 
at the object of the legislator. An Act may have a perfectly lawful object, e.g., 
to promote the health of the inhabitants, but may seek to achieve that object 
by unlawful methods, e.g., a direct prohibition of any trade with a foreign 
country. In other words you may certainly consider the clauses of an Act to 
see whether they are passed “in respect of” the forbidden subject. 


After this statement of principle the learned Law Lord went on to hold 
that: 


In the present case any suggestion of an indirect attack is disclaimed by the 
appellant. There could be no foundation for it. The true nature and character 
of the Act, its pith and substance, is that it is an Act to protect the health of 
the inhabitants of Northern Ireland; and in those circumstances, though it 
may incidentally affect trade with County Donegal, it is not passed “in respect 
of” trade, and is therefore not subject to attack on that ground.'®? 


Several developments of importance for the Northern Ireland con- 
stitution may be noted in this case. One was the use of Canadian and 
Australian decisions, both in argument and by the Northern Ireland 
judges. Another was Lord Atkin’s general reference to such decisions, 
particularly the Canadian ones. A third was his enunciation of the various 
phrases, so familiar to constitutional lawyers, used by the judges to note 
tests of the validity of legislation: “true nature and character,” “pith and 
substance,” “the statute as a whole,” “encroaching on the forbidden field,” 

179[ 1932] A.C. 542. 

180/ 1936] N.I. at p. 143. 


181[/1937] A.C. 863. 
1827bid. at p. 870. 








36 Tue University or Toronto Law JouRNAL 


“the object of the legislator.”?** Fourthly, there was his specific use of such 
tests. Also, the Privy Council has brought Gallagher v. Lynn “into the line 
of authorities on constitutional cases” by a specific reference in Shannon v. 
Lower Mainland Dairy Products Board.** Then Lord MacDermott, the 
present Lord Chief Justice of Northern Ireland, has set Lord Atkin’s 
judgment in perspective by remarking that it 

. . . Serves to emphasize the difficulties that confront the draftsman of a sub- 
ordinate legislature and the narrowness of the line which may separate what 
is clearly good from what is clearly bad. It also, in conjunction with some of 
the Canadian cases, such as Attorney-General for Manitoba v. Attorney- 
General: for Canada ([1925] A.C. 561) serves to remind us that validity can- 
not be achieved for certain merely by the use of language that is apt to 
describe a subject matter within the permitted field. The inevitable conse- 
quences may be truly incidental and within the doctrine of Gallagher v. 
Lynn, but they may also indicate an intention to achieve some purpose that is 
outside the permitted field. The extent to which it is permissible, in order to 
show such an intention on the part of the legislature, to go into matters out- 


side the terms of the challenged enactment has not as yet been judicially de- 
termined.?*5 


The next piece of Northern Ireland legislation to be challenged, this 
time before the Privy Council,’®* was the Finance Act (Northern Ireland), 
1934,*" section 3 of which required local authorities to raise an “education 
levy” by means of the poor rate, and to pay the proceeds to the Northern 
Ireland Exchequer, towards the cost of educational services. This was 
challenged by the Belfast Corporation, who contended that this was a tax 
“substantially the same in character” as income tax,’** and therefore ultra 
vires. In In re a Reference under the Government of Ireland Act, 1920, 
and s. 3 of the Finance Act (Northern Ireland), 1934,'*° the Judicial Com- 
mittee held that since the levy was to be raised from the poor rate it could 
not be a tax similar to income tax and that section 3 of the 1934 Act 
was intra vires. Here the process of testing the validity of the impugned 
legislation was slightly more detailed than in Gallagher v. Lynn. The con- 
tent of the two matters—the one prohibited by the Act of 1920 and the 
other enacted by the Northern Ireland Parliament—was analysed and 
compared, to discover whether the subordinate legislature had been deal- 
ing with a prohibited matter. 

The final case in this group relating to ultra vires matters was Morton 
v. Air Ministry. That case turned on section 6 of the Trades Disputes 

188Qn the use of these tests, cf. F. E. La Brie, “Canadian Constitutional Interpretation 
and Legislative Review” (1950), 8 University of Toronto Law Journal 298 at p. 312. 

184[1938] A.C. 708, per Lord Atkin at p. 719. 

185“Law and Practice in Northern Ireland” (1953), 10 Northern Ireland Legal 
Quarterly at p. 62. 

186Cf. supra, fn. 66; Quekett, vol. III, pp. 51-8. 

18724 & 25 Geo. 5, c. 13 (N.I.). 

188Act of 1920, s. 51(1) ; cf. supra p. 19. 

189[1936] A.C. 352. 

1990/1946] N.I. 136. 
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and Trade Unions Act (Northern Ireland), 1946,?** which prohibited “any 
local or other public authority” from making trade union membership a 
condition of employment. The question for decision was whether this pro- 
vision applied to certain Air Force employees in Northern Ireland. Black J. 
(as he then was) held that these employees were Crown servants, and that 
the 1927 Act did not bind the Crown. Apart from this question of statutory 
interpretation, the learned judge thought that since the Air Force was an 
excepted matter by virtue of section 4(3) of the Act of 1920, the 1927 
Act would not affect the employment in Northern Ireland of Air Force 
personnel. As he put it, 


It might seriously hamper the efficiency of the Air Force if the Parliament of 
Northern Ireland could by its legislation import terms into the conditions of 
employment by the Air Force of civilian personnel in Northern Ireland which 
were unacceptable to the department of State responsible for the main- 
tenance of the Force or which raised difficulties or impossibilities of ad- 
ministration.!*? 


There are Canadian’ and Australian™ cases relating to provincial and 
state legislation affecting military forces which provide analogies to the 
decision in Morton’s Case, but, like many other matters as to the scope 
of the Northern Ireland Parliament’s jurisdiction, the extent to which a 
Northern Ireland enactment may interfere with the activities of a United 
Kingdom department remains as yet judicially undefined. 

This group of cases shows something of the general approach of the 
judges (on the basis of statutory interpretation) to the Northern Ireland 
constitution, the relevance of Commonwealth precedents, and the implied 
views as to severability. But the small number of such decisions, especially 
in comparison with the Commonwealth decisions, makes it impossible to 
dogmatize about the methods used for determining whether a matter is an 
excepted or reserved one. 

Restrictions on legislative powers. The second group of cases is not con- 
cerned with the possibility of the subject-matter of Northern Ireland 
legislation touching on an excepted or reserved matter, but with the 
possibility that such legislation may infringe one of the restrictions imposed 
by the Act of 1920. The first case in which this question arose was London- 
derry County Council v. McGlade.’* The enactment challenged in that 

19117 & 18 Geo. 5, c. 20 (N.1.). 

192[1946] N.I. 136 at p. 141. F. H. Newark, op. cit. supra fn. 174, points out that 
this case, like Hunter v. McKinley, supra, is one where intra vires applications of the 
statute could be severed and allowed to stand. 

198Berriedale Keith, Responsible Government in the Dominions (London, 1938) 

p. 497, fn. 3, citing R. v. Anderson, (1930), 39 Man. R.84 and R. v. Rhodes, [1934] 
6. R. 44 {provinces cannot require licences for motor cars carrying t on official 
duties); R. v. McLeod, [1930] 4 D.L.R. 226, allowing enforcement speed rules 
against ‘Dominion customs officers. 

14Keith, op. cit., p. 512, citing Pirrie v. McFarlane (1925), 36 C.L.R. 170 (state law 


as to motor cars applies to a federal military officer). 
195[1929] N.I. H. 
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case was the Education Act (Northern Ireland), 1923,'** which provided 
for the transfer of voluntary schools to county councils as local education 
authorities. A minority of the trustees of one school refused to complete the 
necessary conveyance on the ground that Roman Catholic pupils would 
not, under the new arrangements, receive the religious instruction they 
had formerly received. It was contended that the provisions of the 1923 
Act were void because of section 5 of the Act of 1920," but Wilson J. 
held that there was no compulsion to attend religious instruction, and 
thought that the payment of public money for the provision of religious 
instruction on sectarian lines would amount to the endowment of religion. 
He also‘held that no property was taken without compensation, since the 
schoolchildren had no property rights in attendance at school. The learned 
judge therefore ordered the minority trustees to complete the necessary 
conveyance. 

This is the only reported case where an attempt was made to challenge 
Northern Ireland legislation on the ground of religious discrimination, but 
much more use has been made of the second argument, relating to the 
taking of property without compensation. Indeed, this has so far proved 
the most fruitful single source of litigation about the validity of Northern 
Ireland legislation. An argument that the Education Act (Northern Ire- 
land), 1923, authorized a taking of property without compensation was 
advanced in Armagh Diocesan Board of Education, Campbell and Hardy 
v. Mitchell,* but only arguendo. A similar argument in relation to the 
Electricity (Supply) Act (Northern Ireland), 1931,’® was advanced in 
Robb v. Electricity Board for Northern Ireland.?® In that case a person 
was aggrieved by the placing of an electric line across his land, but both 
Megaw J. in the Chancery Division and the Court of Appeal held that 
there was a right to compensation under the provisions of the electricity 
code. Robb’s Case is perhaps most notable for the dictum of Andrews 
L.J. that “it is our duty, if possible, to avoid a construction which would 
make the legislation ultra vires.”?™ 

Then, over a period of fifteen years, there was decided a trio of cases 
arising out of the transport legislation of the Northern Ireland Parliament. 
The Road and Railway Transport Act (Northern Ireland), 1935,7°? pro- 
vided for the buying out of certain transport undertakings, the constitution 
of a Northern Ireland Road Transport Board which was to have a 
monopoly of passenger traffic by road, and the prohibition of the carrying 
of goods for reward in certain circumstances. The Transport Act (North- 
ern Ireland), 1948,°* carried this process of centralizing transport services 
a stage further by acquiring two of the three main railway undertakings in 
Northern Ireland, constituting a new Ulster Transport Authority to 


19613 & 14 Geo. 5, c. 21 (N.I.). 197Cf. supra pp. 13-14. 
19871931] N.I. 106, 113. 19921 & 22 Geo. 5, c. 9 (N.L.). 
200[1937] N.I. 103. 2017bid. at p. 125. 


20225 & 26 Geo. 5, c. 15 (N.I.). 2031948, c. 16 (N.1.). 
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succeed the former Board, and imposing further restrictions on the carriage 
of goods for hire or reward. 

The first case of the trio was O’Neill v. Northern Ireland Road Trans- 
port Board, in which a passenger transport operator queried the pay- 
ment in stock of compensation for the transfer of his undertaking. Among 
the other points discussed in the case was whether the phrase “any 
property” in section 5(1) of the Act of 1920, appearing as it does at the 
end of several references to religious matters, was confined to religious 
property. However, the Court of Appeal took the view that the phrase had 
a wide meaning, and it appeared that this construction had been assumed 
by both parties in Robb’s Case.”® The Court went on to hold that com- 
pensation was none the less compensation because it was paid in stock. 

Next came Northern Ireland Road Transport Board v. Benson?” which 
related to the restrictive provisions of the 1935 Act. A transport undertaker 
who had commenced to operate after the acquisition date under the 1935 
Act was charged with illegally carrying goods for hire or reward. The 
Resident Magistrate dismissed the case, on the ground that goodwill had 
been taken without compensation, and on appeal the Deputy Recorder 
stated a case for the Supreme Court. There was a learned intervention, at 
the invitation of the court, by the then Attorney-General (now Black L.J.), 
and the Court of Appeal considered the “taking of property” point in 
detail. In the result the majority (Andrews L.C.J. and Murphy L.J.) held 
that the restrictions on the carriage of goods imposed by the 1935 Act did 
not constitute a taking of the goodwill (which they held was property) in 
Benson’s vehicle, because there was not “taking” but a mere “negative 
prohibition.”*”" Dissenting, Babington L.J. (who as Attorney-General had 
certified that the Bill for the 1935 Act was intra vires) took the view that 
there was a taking of property because the restrictive provisions destroyed 
the goodwill in the vehicle.2* When, however, the case went to the House 
of Lords, it was pointed out that this was an appeal from an acquittal 
which did not lie.” (The provisions of section 51 of the Act of 1920 
relating to appeals on constitutional points had not been invoked.) How- 
ever, the opinions expressed in Benson’s Case formed the subject of valuable 
comment on section 5(1) of the Act of 1920.?° 

The third case was Ulster Transport Authority v. James Brown and 
Sons Ltd." In this case a firm of furniture removers were convicted of 

20471938] N.I. 104. 

205] bid. at 114~—17; cf. the articles mentioned supra, fn. 61. 

20671940] Ni. 133. 

207] bid. at pp. 145-7 and 170-2. These judges relied on France, Fenwick @ Co. 
Ltd. v. The King, [1927] 1 K.B. 458. 

2087 bid. at pp. 158-61. 

209Benson v. Northern Ireland Road Tvenebest Board, [1942] A.C. 520. 

210F, H Newark, “The Taking of ny without Compensation” (1941), 4 North- 
ern Ireland Legal "Quarterly 168. The U.S. me 3 referred to in this article were used 


by Curran t in his judgment in Brown’s Case, cf . [1953] N.I. at pp. 99, 1 
211[1953] N.I. 79. 
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infringing those provisions of the 1948 Act which had further narrowed 
the uses of vehicles for the carriage of goods for hire or reward. On appeal 
to the High Court and the Court of Appeal, all five judges found that the 
provisions of the 1948 Act constituted a taking of part of the firm’s prop- 
erty. Sheil J. argued that goodwill was taken since the Authority would be 
the only body able to do the work prohibited.”** His fellow judge of the 
High Court, Curran J. (who as Attorney-General had certified the 1948 
Bill to be intra vires) based his judgment on the ground that what had 
been taken was the right to carry on business which he held, on United 
States authorities, to be a property right.?"* In the Court of Appeal Lord 
MacDermoit L.C.J. held that there had been a loss of property, that both 
the intention and the effect of the legislation was that this property should 
go to the Authority, and the impugned provisions were not a “mere” pro- 
hibition or a regulatory one but a “device for diverting a definite part of 
the business of furniture removers and storers from the respondents to the 
appellants.”*** Concurring, both Porter L.J."° and Black L.J.7"° took the 
view that the 1948 Act would take from the firm property which the 
Authority would receive, and that it was consequently invalid. All five 
judges held that “property” included goodwill, and followed O’Neill’s Case 
in holding that section 5(1) was not confined to restrictions on the taking 
of religious property. While Benson’s Case was not regarded as authorita- 
tive, two of the five judges (Lord MacDermott L.C.J. and Sheil J.) 
expressed opinions in favour of Babington L.J.’s dissenting opinion.”"* In 
summary, the present members of the Northern Ireland Supreme Court do 
not favour a narrow construction of section 5(1) of the Act of 1920.7" 
This is the most recent case in the short series which have been decided 
on the restrictive provisions of section 5 of the Act of 1920. Here again 
the small numbers make it impossible to categorize the various judicial 
attitudes. But the preference which Andrews L.J. expressed in Robb’s Case 
for holding Northern Ireland statutes intra vires did not prevent the judges 


2127bid. at pp. 89-90. 

218]bid, at pp. 98-9. The U.S. cases cited were Dent v. West Virginia (1889), 129 
U.S. 144 and Hawker v. New York (1898), 170 U.S. 189. Dr. L. A. Sheridan has re- 
ferred to two U.S. cases which lean against Curran J.’s judgment, Daniel v. Family 
Security Life Ins. Co. (1948), 336 US 220, and Clarke v. Haberle Crystal Springs 
Brewing Co. (1929), 280 U.S. 384; cf. (1954) 17 Modern Law Review at p. 250, fn. 
5, and p. 251, fn. 6. 

2147bid. at pp. 110, 112, 116. 

215] bid. at p. 121. 

216Jbid. at p. 128. 

217] bid. at pp. 90, 111. Cf. also Lord MacDermott’s distinction between “horizontal” 
and “vertical” severability (p. 118). 

218For comments on the Brown Case, cf. Sheridan op. cit. supra, fn. 210, and a note 
by Professor F. H. Newark, “Judicial Review of Confiscatory Legislation under the 
Northern Ireland Constitution” (1954), 3 American Journal of Comparative Law 552. 
Cf. also Lord MacDermott, “The Supreme Court of Northern Ireland—Two Unusual 
urisdictions” (1954), 2 Journal of the Society of Public Teachers of Law (new ser.) 
01, especially pp. 206-8; Dr. L. A. Sheridan, “Nationalisation and Section 5: Mean- 


ing of ‘. . . Take any Property without Compensation’” (1954), 10 Northern Ireland 


Legal Quarterly 183. 
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in the Brown Case from holding a statute invalid by gleaning the intention 
of the enactment from its terms and analysing in detail the terms 
“property” and “taking” in the Act of 1920. So far both the language and 
the methods of statutory interpretation have been mainly used in interpret- 
ing the constitution of Northern Ireland. 


CONCLUSION 


This survey of the legislative and executive development of the con- 
stitution of Northern Ireland, and of such judicial comment as has been 
made on it, has sought to show how the United Kingdom Parliament has 
provided for its local subordinate. It has protected the local jurisdiction, 
extended it both generally and in particular respects, and even legislated 
to avert the threat of possible litigation. The financial relationships between 
the two areas have been adjusted and use has been made of administrative 
delegation to enable the machinery of government to function efficiently. 
To some extent the necessity for these devices arises from the fact that the 
constitution of Northern Ireland has to be culled from what has so aptly 
been called “a legislative ruin,” but more often the reason is the existence 
of Northern Ireland as part of the United Kingdom. Over the years there 
has evolved a convention which gives the local Parliament an exclusive 
jurisdiction which would otherwise be concurrent. This exclusiveness is 
surrendered only by consent and, with the extensions of legislative power 
which have from time to time been made, the subordinate body can justly 
claim the measure of sovereignty which has been attributed to it by the 
judicial bench?”® and by the Treasury Bench.?” 

At the commencement of this article the hope was expressed that a 
description of the sources and operation of the Northern Ireland con- 
stitution might prove of interest to those concerned with such matters as 
the powers of subordinate legislatures. But mention of sovereignty makes 
relevant another point of wider interest concerning the sovereignty of the 
United Kingdom Parliament. Reference has already been made to the 
provisions of the Ireland Act, 1949, whereby the Westminster Parliament 
“recognised and declared” that Northern Ireland was not to cease to be 
part of His Majesty’s dominions without the consent of the Northern Ire- 
land Parliament.” At first sight this might not seem to infringe the 
sovereignty of the United Kingdom legislature,** but it might be argued 
that, so far as it relates to legislative action, section 1(2) of the Ireland 
Act has imposed an additional requirement to the threefold consent of 
Queen, Lords, and Commons—the consent of the Northern Ireland 
Parliament; and that such cases as Attorney-General for New South Wales 


219Cf. supra p. 13. 

220Cf. supra p. 29. 

22112, 13 & 14 Geo. 6, c. 41, s. 1(2); cf. supra p. 6 

222Cf, Halsbury’s Laws of England, Simonds ed., vol. 7, tit. “Constitutional Law,” 
pp. 195, 445, 448, 449. 
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v. Trethowan*™™ and Harris v. Donges*** indicate that such requirements 

can only be fulfilled or altered in accordance with their own terms. Thus, 

in the present instance the consent of the Northern Ireland Parliament : 
would be necessary not only for the cession of that territory, but also for 
repealing section 1(2) of the Ireland Act. This is not merely a matter of 
constitutional convention, though it has been discussed on that basis also;?*° 

it turns on whether the United Kingdom Parliament has partially ab- 
dicated its sovereignty over its local territory by binding itself in one 
particular respect, which would provide a novel situation for the Mother ‘ 
of Parliaments. This is just the point on which Dicey and Anson on the one 

hand, and Bryce on the other, took such divergent views over the inter- 
pretation of the Home Rule Bill of 18867** and it may well be that in some 

legal Valhalla these giants of the great constitutional crises of the past are 

still debating the extent to which Westminster may legislate for Ireland! 


223[1932] A.C. 526; cf. W. Friedmann, “Trethowan’s Case, Parliamentary Sov- 
ereignty, and the Limits of Legal Change” (1950), 24 Australian Law Journal 103. 

22471952] 1 T.L.R. 1245; cf. also D. V. Cowen, “Legislature and Judiciary. Re- 
flections on the Constitutional Issue in South Africa” (1952), 15 Modern Law Review 
282; 16 Modern Law Review 273; E. McWhinney, “The Union Parliament, the 
Supreme Court and the ‘Entrenched Clauses’ of the South Africa Act” (1952), 30 
Canadian Bar Review 692; E. N. Griswold, “The ‘Coloured Vote’ Case in South 
Africa” (1952) 65 Harvard Law Review 1361; [A. L. Goodhart], “Entrenched Clauses 
in the South Africa Constitution” (1952), 68 Law Quarterly Review 285. ' 

225W. I. Jennings, The Law and the Constitution, 4th ed. (1952) at pp. 158-9, 
points out that self-determination was “the only reason for the acceptance by the Ulster 
leaders of the new system established by the Government of Ireland Act, 1920. For they 
feared incorporation in a united Ireland under a Parliament dominated by the South- 
ern Irish. They knew that the only way to prevent legislation setting up such a Parlia- 
ment was to have a legislature of their own. They could not then be brought under an 
all-Irish Parliament without their own consent.” 

226Cf. supra, fn. 34. 








THE DRAFTING OF PERCENTAGE LEASES 
Henry Lanopis* 


HE use of percentage leases for commercial establishments is wide- 

spread in the United States and is becoming increasingly common in 
Canada, particularly in the larger cities.’ In the ordinary percentage lease 
the rental payment is established at a fixed percentage of the tenant’s sales 
or receipts. A fixed minimum rent is usually provided, theoretically to 
assure to the landlord a return sufficient to pay the fixed costs arising from 
his ownership of the property. The standard formula provides for payment 
as rent to the landlord of the guaranteed minimum rent or of the percent- 
age of sales (often described as “additional rent”), whichever is the larger 
amount. Variations in this form are to be found. The guaranteed minimum 
rent may be omitted or the percentage applying to sales may vary accord- 
ing to the volume of sales or to the type of goods sold. The guaranteed 
minimum rent is more likely to be omitted in a long-term lease where it is 
usual for a tenant to pay the fixed cost of maintaining the property. 

The popularity of percentage leases arises from their advantages over the 
ordinary fixed rental lease from the standpoint of both landlords and ten- 
ants of commercial premises. For the landlord the return on his investment 
varies directly with business conditions. In periods of business prosperity 
the percentage lease provides him with an increased yield from his invest- 
ment together with a hedge against inflation and rising maintenance costs. 
Moreover where the rental value of the property is in doubt the landlord 
may, by lowering or omitting the minimum rent, attract more aggressive 
tenants to share the business risk. For the tenant operating with a pre- 
determined margin of profit and with a predetermined percentage of this 
margin allocated to rent, the increased rent presents no undue burden. 
Conversely, during periods of business decline, diminishing rental payments 
are matched by falling prices and decreased maintenance costs to the land- 
lord, and the tenant is afforded the advantage of a declining rent in line 
with his ability to pay. In practice the guaranteed minimum rent may be 
little less than a normal fixed rent would be and the percentage feature 
gives the landlord the opportunity to gain from the tenant’s business ability. 
The tenant is usually not averse to this arrangement where he feels that the 
property location and business outlook more than outweigh any possible 
increased rent. 

Possible disadvantages to percentage leases should be pointed out. A 
competitor operating under a fixed rental lease can reduce his rent, viewed 


*B.A., LL.B. (Toronto), LL.B. (Harvard). Mr. Landis is presently associated with 
the Toronto firm of Sinclair, Goodenough, Higginbottom, and McDonnell. 

1The rising popularity of percentage leases in the United States is indicated by the 
addition in 1954 of section K 200. 1, entitled “Percentage Rental Agreements,” to the 
West Publishing Company’s General Digest of All American Cases, vol. 22. 
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as a percentage of sales volume, by increasing his business. The merchant 
with a percentage lease has, from that viewpoint, a fixed rental expense 
regardless of how much he increases his business. If the percentage of sales 
represented by the fixed rent is equal to or less than the percentage of sales 
represented by the percentage rent, the merchant operating under the per- 
centage lease is in a less favourable competitive position. This result does 
not follow where, computed in terms of a percentage of sales, the fixed rent 
is greater than the percentage rent, except where competition decreases the 
fixed rent below the percentage rent.? Yet a landlord leasing a number of 
stores in the same vicinity should avoid percentage leasing to tenants whose 
type of. business or chief line of merchandise puts them in direct competi- 
tion. Otherwise, if the market will not support both stores, competition 
will reduce both tenants to the payment of their guaranteed minimum 
rents. 

Percentage leases give rise to their own unique problems of drafting. 
These problems include the definition of sales or other percentage rental 
base, the computation and payment of the guaranteed minimum rent and 
the percentage rent, provision for adequate safeguards against the tenant 
who is dishonest or careless in the computation of his rent, safeguarding 
the landlord from changes in the management of the business affecting the 
rent, and giving the landlord a measure of control over the conduct of the 
business to ensure maximum sales and maximum rent without undue inter- 
ference with the business needs of the tenant. This element of control raises 
the suggestion of partnership. If a partnership should in fact exist accord- 
ing to the relation between landlord and tenant created by a percentage 
lease, the effect of a clause disclaiming it is open to question. While it is 
important to avoid the essentials of partnership in drafting a lease, it is 
likely that the absence of a sharing of losses, the absence of partnership 
terminology, the divergences of the parties’ interests, and the designation 
as rent, of a percentage based on sales, not profits, would outweigh such 
rights of control as are ordinarily given to a landlord.® 

This study is the result of an analysis of the percentage rental provisions 
of leases used in the Boston area of the State of Massachusetts by retail 
stores, including the stores of the “Shoppers’ World” in Framingham, and 
of discussions with lawyers, realtors, and accountants with experience in 
percentage leases. It should be emphasized that the suggestions made herein 
to meet anticipated difficulties, however desirable from the standpoint of 
one party or the other, may not be attainable due to the process of negotia- 
tion. Their suitability will also depend on the tenant’s prospective or estab- 
lished selling practices. Finally it must be borne in mind in drafting per- 

2Interesting discussion of percentage leases is contained in a note in (1936) 35 
Michigan Law Review 95, in a note in (1948) 61 Harvard Law Review 317 and in 
H. D. Van Doren, “Some Suggestions for the Drafting of Long Term and Percentage 


Leases” (1950), 51 Columbia Law Review 186. 
8Cf. American Law of Property (Boston, 1952), vol. I, s. 3.66. 
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centage leases that mutual trust and fair dealing in the continuing business 
relationship arising under these leases are even more important than under 
the fixed rental lease. 


Arriving at the Percentage Rental Base: (a) Defining Sales 


It is usual for percentage leases to define sales as “tue total amount re- 
ceived by the tenant from the sale of merchandise or rendition of services on 
or from the demised premises”; some leases add to this, “whether in cash 
or credit.” The above definition is not clear on three questions: (i) When 
should a sale be recorded? (ii) What amount of each sale should be re- 
corded? (iii) What types of receipts should be included in the definition of 
sales? 

In regard to questions (i) and (ii) it may be argued that the phrase 
“whether in cash or credit” modifies “sale of merchandise,” whereupon 
the definition does not deal clearly with the time when a transaction is to 
be recorded as a “lease sale.” It merely requires that once there has been a 
sale according to law the part of the price received in cash is to be included 
in sales, thereby excluding bad debts from the rental base. This interpre- 
tation implies that the time when the full amount of the price that is col- 
lectible is paid to the tenant is the time when a transaction is to be recorded 
as a sale under the lease. Otherwise the tenant would be required to record 
a sale at a time when he cannot know the amount to be recorded. A legal 
sale on credit would not be recorded as a sale when made and would only 
be recorded when the price was paid in full or to the extent collectible, the 
definition providing no guide as to how collectibility is to be determined. 
The assumption underlying this view is that the probability of non-payment 
is so great as to render it unjust to take accounts receivable into considera- 
tion in determining sales. This assumption is highly questionable. The debts 
from most credit sales are paid; the relatively minor risk of non-payment 
may be met by a deduction from sales for bad debts. There is thus little 
justification for requiring the landlord to wait until the end of the period 
of credit, which may be fairly long, to be paid rent on a legal sale. On the 
other hand the phrase “whether in cash or credit” may modify “amount 
received” and emphasis may be placed on “sale” according to its legal 
meaning in the Uniform Sales Acts, as “an agreement whereby the seller 
transfers the property in goods to the buyer for a consideration called the 
price.” This interpretation means that a transaction counts as a sale under 
the lease when it constitutes a legal sale, and that the full price, whether in 
cash or in the form of an account receivable, is then recorded as the 
“amount received.” But it provides no allowance for bad debts. In the third 
alternative, a tenant might argue that “sale” means a sale transaction recog- 
nized by accountants, who usually record a credit sale when the goods are 
placed with a carrier for delivery and record a cash sale when the price is 
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paid.* These events would then determine when a transaction is recorded 
as a sale under the lease, and the full amount of the price would be included 
whether in cash or in the form of an account receivable. These alternatives 
would confuse any tenant seeking to perform the required reporting, audit- 
ing, and accounting for sales and his computation of rent. Also, if the inter- 
pretation of the lease definition of sales required for a tenant differs from 
his accounting procedures in determining sales, he will be caused great in- 
convenience in running his business. Business efficiency requires that the 
tenant should endeavour to incorporate his established accounting pro- 
cedures in the lease definition. In doing so care should be taken to relate 
them to the legal meaning of sale. To illustrate, one lease specified the time 
of delivery of the goods as the time when a transaction should be recorded 
as a sale. Now, where title to goods and risk of their loss pass to the cus- 
tomer before delivery and they are destroyed, with no delivery of other 
goods by the tenant, the buyer is still required to pay the price. But the sale 
would not be included in the rental base, no “sale” having occurred within 
the meaning of this lease. Nevertheless, the premises have fully played their 
part in such sales and their amount should be included. Again, if a customer 
purchased an article in a transaction intended to be a cash sale and did not 
pay for it, the accountant would not record a sale even though the property 
in the goods passed to the customer and the tenant acquired a right of 
action for the price. This transaction should count as a sale under the lease 
and the full price should be included in the rental computation. 

To solve these difficulties there should be clear agreement on the tenant’s 
use of accounting principles to determine sales. The lease should then pro- 
vide that when a transaction becomes a sale both according to these ac- 
counting principles and according to law (as defined in the Uniform Sales 
Act) it shall be taken into account as a sale at the time when the account- 
ing principles would make it a sale. A sale according to law which is not 
a sale according to these accounting principles should count as a sale under 
the lease at the time when legal principles make it a sale. If a transaction 
is a sale according to these accounting principles but not according to law 
it should not be recorded as a sale under the lease and no rent should be 
paid on it because the property in the goods has not changed and there is 
no legal obligation to pay the price to the tenant. The transaction has not 
advanced sufficiently to justify its inclusion in the rental base even though 
the tenant may have a right to sue for breach of the contract of sale. It 
would also be clearer to include the full price in sales under the lease, 
allowing a separate deduction on account of bad debts for that part of the 
price that becomes uncollectible. 

Question (iii) raises the problem of making the definition of sales gen- 
eral enough to include receipts, in money or in another form, that are 
directly related to the carrying on of the business and yet specific enough 


4Tower Corporation v. Morris (1941), 153 S.W. 2nd 654, held that accounting prac- 
tice should be disregarded in determining proper deductions in arriving at the rental 
base (net profits). 
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to exclude items not attributable to the business. The definitions used in 
most leases, however interpreted, are not sufficiently general to meet this 
objective. They cover only receipts from legal sales or from transactions 
recognized as sales by accountants and do not deal with receipts from trans- 
actions related to legal sales upon which rent should also be computed. To 
illustrate, they do not cover payments under a hire-purchase arrangement 
that has not been turned into a sale. Again, they may not cover payments 
on account under either a lay-away plan of sale, or a conditional sale, or 
under sales having other security arrangements, where the customer in fact 
forfeits his payments. Where gift certificates are used the tenant may con- 
tend that the sale of the certificate is not a “sale of merchandise” thereby 
excluding the price of certificates that are not redeemed. The value of 
goods taken by way of trade-in and of goods taken in barter are excluded 
as not being “amounts received.” One extremely general clause operated 
unfairly to the tenant by providing for the inclusion of “all money or other 
things of value received from the tenants operations at, in, or from the 
premises which are neither included in nor excluded from gross sales by 
the other provisions of this definition.” This clause would include non- 
business items, such as charity collections, gifts, and loans, and would in- 
clude small business items, such as “loss leaders” and service charges for 
credit sales and delivery services, which ought to be excluded on the grounds 
that there is little or no mark-up on them from which to pay rent and they 
contribute to the percentage rent by sales attraction. Moreover this clause, 
when combined with the usual lease provision that the “sales of anyone 
claiming under or through the tenant are to be included in the tenant’s 
sales,” requires that the tenant shall not only include the sales of a sub- 
tenant or licensee but shall also include the rent receivable from them, 
which is in turn influenced by the sub-tenants or licensee’s sales. The result 
is that the tenant brings the sales of persons claiming under him into ac- 
count twice in computing sales. Either the rent receivable by the tenant 
from the sub-tenant or licensee or the sales of the sub-tenant or licensee 
should be included in computing the tenant’s sales; but it should always be 
made clear that both of them are not to be included. 

A suggested solution is to commence the definition of sales by including 
“income receipts of the tenant in money or other things of value, including 
the price of merchandise sold, the price of services rendered and other 
items® arising from operation of the business.”* Provisions taking care of 


SHerberts’ Laurel-Ventura Inc. v. Laurel Ventura Holding Corporation (1943), 138 
P. 2nd 43, deals with the problem of including in the tenant’s sales, receipts from auto- 
matic vending devices and pay-telephones operated on the premises by a concessionaire. 
The court reaches the fair result that only the rent received from the concessionaire 
should be included in the tenant’s sales. 

8Gill Bldg. Co. v. Central Garage Co. (1950), 44 N.W. 2nd 905, held that the phrase 
“transactions done by lessees” in the definition of sales did not extend to capital gains 
from the sale of the tenant’s fixed assets. A fortiori the clause suggested would exclude 
such capital gains. Marlton Operating Corp. v. Local Textile Mills (1955), 137 N.Y.S. 
2nd 438, discussed the scope of the similar phrase, “gross income of the lessee from the 
operation of the premises.” 
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special situations may follow this general direction, preceded by the phrase 
“and without limiting the generality of the foregoing.” For example, the 
term “sales” should be limited to retail sales, particularly where wholesale 
sales are a small part of the tenant’s business. Otherwise it may be neces- 
sary to limit wholesale transactions that are to be excluded and include 
wholesale transactions above this limit either at the wholesale price or at 
an estimated retail price.” There may be other sales in the tenant’s business 
that should receive special consideration in the lease. Consider the instance 
where an article is sold on the lay-away plan, a nominal sum is paid, and 
the buyer forfeits the payments. The article is then sold again for cash. 
Under the definition quoted above, two sale prices would be included in 
the computation of rent although little more than one price was received 
in cash. It is doubtful if a tenant would agree with this result. Two leases 
were found to deal with the lay-away plan of selling. One of them provided 
that no sale should be recorded when the goods were sold according to law 
and set aside. Payments on account were included in sales only when re- 
ceived in cash and a deduction was provided for any refund of these pay- 
ments. In the other lease a sale was recorded when the goods were set aside; 
but where the sale was not consummated the amount of the sale was de- 
ducted. Payments on account were not included when made and at the end 
of each lease year all forfeited payments were included as amounts received 
from a sale. The first of these solutions is simpler of administration to the 
tenant. If the tenant uses gift certificates does a sale take place, within the 
meaning of the lease, on the sale of a gift certificate or on the redemption 
of the certificate? Moreover, at what amount should the sale be recorded? 
One lease provided that the amount received for the certificate should be 
brought into account on the sale of the certificate and that the sale price of 
the goods delivered on redemption should be excluded. Conditional sales 
also create problems. Where the practice is to discount the promissory note 
for payment and the conditional sale agreement, it should be stated whether 
the sale price or the discounted price is to be included in sales. On the one 
hand, it may be reasoned that rent should not be paid on money not re- 
ceived and hence the discounted price should be included. On the other 
hand, the tenant’s personal judgment determines whether the goods are to 
be sold by this method and the landlord should not be adversely affected 
by the tenant’s business decision, the value of the premises in making the 
sale being equally great to the tenant whatever the terms of sale may be. 
On this view the sale price should be included. There is also the problem 
of a repossessed article being sold twice with only one full price plus a 
nominal sum having been received, to which a fair solution would be to 
treat this situation like the lay-away situation and include in sales only the 


TIn Gamble-Skogmo Inc. v. McNair Realty Co. (1951), 98 F. Supp. 440, affirmed 
193 F. 2nd 876, the lease excluded wholesale sales to employees of the tenant and to 
other members of the chain to which the tenant belonged. A lesser percentage was to 
apply to wholesale sales if the tenant developed a general wholesale business. 


; 
4 
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total cash received. It may also be necessary for the parties to agree on the 
amount to be brought into account in sales where articles are accepted by 
way of trade-in to be sold in the usual course of business. Thus, a refriger- 
ator with a list price of $400 is sold for $325 cash and a used refrigerator 
for which $75 is allowed. The used refrigerator is then sold for $100. An 
accountant might consider that there had been a sale for $400 and a pur- 
chase for $75, followed by a sale for $100, and include $500 in the rental 
base although only $425 was received. Here again rent should only be paid 
on the sale price received and only $425 should be included. One court 
reached this result by narrowly defining sale as the “transfer of property for 
money.”’® But under the legal definition of sale in the Uniform Sales Act 
(which includes barter) *® $500 would have to be included. In order to avoid 
litigation in applying the definition of “sale” to the trade-in cases this mat- 
ter should be clarified. 

Another difficulty in defining sales is to cover selling operations carried 
on off the leased premises yet reasonably attributable to them. Selling 
operations connected with leased premises only by reason of common con- 
trol will be later dealt with under “expansion, curtailment and diversion of 
sales.” But sales may be made from other premises that are physically inte- 
grated with the leased store or by salesmen travelling from the leased store. 
It has been held that physical integration of the premises, even where fairly 
complete, does not in itself attribute all sales to the leased premises; and 
that the tenant’s records might be used to ascertain what sales are thus 
attributable.’® This is a questionable decision. It makes evasive action easy 
for a tenant acting in bad faith. Moreover, where there is physical inte- 
gration the leased premises would normally contribute to all sales made on 
the integrated premises. It is not clear whether sales made by travelling 
salesmen would be included in sales made “on or from the premises” as 
quoted above. The addition of “or through the substantial use of the 
premises” would cover most of these difficulties. Leases do not usually refer 
to the place of shipment when defining sales. It can be reasoned that the 


8Freund Motor Co. v. Alma Realty @ Ins. Co. (1940), 142 S.W. 2nd 793. 

9Westfall v. Ellis (1919), 170 N.W. 339 

10Mutual Life Insurance Co. of N.Y. v. Tailored Women Inc. (1953), 126 N.Y.S. 
2nd 573, dealt with the problem of sales made in a branch store not under a percentage 
lease by. salesmen connected with a main store under a percentage lease. The branch 
was on an upper floor of the same building and connected by elevators to the main 
store. It was held that sales “on, in or from the demised premises” included sales made 
in the branch store u - which commissions were paid to employees of the main store 
but did not include made exclusively by employees of the Seana store, even though 
they were carried on the general payroll and given offices in the main premises. The 
evident confusion in drawing the line in this case indicates the difficulty of the problem. 
In S. P. Dunham @ Co. v. 26 East State Street Realty Co. (1944), 35 A. 2nd 40, it 
was held that the more general phrase “in connection with the premises” must be nar- 
rowly construed to carry out the intention of the parties, namely, to cover sales of stock 
from the premises negotiated off the premises by travelling salesmen; and the court 
refused to extend the phrase to include sales made by the tenant in an adjoining store 


ge - the leased store by a passageway. Cp. Cissna Loan Co. v. Baron (1928), 
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“sale” is not made “on or from the premises” if delivery of goods or ren- 
dition of services is from a place other than the premises. Electrical appli- 
ance stores employing service men to work at the customer’s premises are 
likely to present this problem. It should therefore be stated whether the 
place from which delivery is made or in which services are rendered is in- 
tended to affect the meaning of “sale.”** A large number of leases have 
such clauses; but most of them omit to mention rendition of services. Since 
services are included in the main definition the effect, if any, of their place 
of performance should be clarified. 

A tenant will at any given time have on hand unaccepted orders, un- 
executed. contracts of sale, goods sold and awaiting delivery or being de- 
livered. At some stage in the transfer of goods from the store to the cus- 
tomer their sale will normally be completed and their price included in the 
rental base. The exact time when the sale is completed is not usually impor- 
tant to the landlord except where the lease is about to expire. The tenant 
may take orders up to the end of the term, expecting to fill them from his 
new premises. A legal “sale,” involving transfer of property in the goods, 
will be completed off the premises, but will relate to a contract made and 
orders received through use of the premises. Hence the landlord may rea- 
sonably define “sales” to include unexecuted contracts of sale made on the 
premises and orders addressed to or received on the premises that the tenant 
can reasonably expect to fill off the premises. Similarly, it may be desirable 
to provide this extension in the event of a premature termination of the 
lease. But where the tenant was already in business at the commencement of 
the lease a corresponding benefit to the landlord from sales off the premises 
may render this precaution unnecessary. A tenant wishing to avoid these 
suggested provisions and the duties they entail of reporting, auditing, and 
accounting should insist on a clear provision to that effect.’? 


Arriving at the Percentage Rental Base: (b) Exclusions and Deductions 


The usual definition of sales sets out a number of items to be excluded or 
deducted from the sales figure before arriving at the final amount on which 
to compute the rent. These items include credits and refunds for merchan- 
dise returned or exchanged, discounts and allowances given to customers 
and employees of the store, and interest and other carrying charges on 
credit sales. Most leases appear to assume that the deductions mentioned 
above refer only to amounts previously included in sales for they make no 
mention of the matter. This omission may allow unwarranted deductions 
from sales and unfair diminution in the rent. An illustration of this result 


11These matters were held to be unimportant in Gamble-Skogmo Inc. v. McNair 
Realty Co. (1951), 98 F. Supp. 440, affirmed 193 F. 2nd 876. 

12Galperin v. Michelson (1942), 3 N.W. 2nd 854, held that credit sales made by the 
tenant before occupying the leased premises and paid up after occupation were not in- 
cluded in the rental base. However, sales completed during the term and paid after the 
term were held accountable. See also, infra fns. 20, 24. 
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is a refund of the price of an article purchased from the tenant before the 
lease was made, or purchased in another of the tenant’s stores not under the 
lease. The tenant may contend that the deduction for “refunds” applies to 
the refunded price even though the price was never included in the rental 
base. To clarify this problem the lease should provide, in introducing the 
enumerated deductions, “less the following to the extent that they are at any 
time included in the aforesaid total of sales.” 

A few leases provide for the exclusion or deduction, as the case may be, 
of the entire discounted sale price to employees, of credits or payments in 
settlement of loss claims, of sales to diminish inventory or to eliminate mer- 
chandise damaged by fire or casualty, of the cost of services incidental to 
the sale of goods (such as alterations, repairs, or installation of purchased 
articles and delivery services), and of receipts from items such as pay-tele- 
phones, sales of postage stamps, sales for charitable purposes, and sales of 
fixtures or other equipment used in the business. One justification for ex- 
cluding or deducting these items from the rental base is that rent should 

not be computed on a selling price that is not to be paid or on “loss leaders” 
and discounted items where the mark-up is below normal. Another reason 
is that the slight diminution in the rent is outweighed by the convenience 
to the tenant of being able to ignore these minor items and by the contri- 
bution they make to increased sales through customer attraction. On this 
reasoning the tenant should have the advantage of a general clause to ex- 
clude from sales “the price of goods sold or services rendered when the 
price to be paid to the tenant is equal to or less than the direct cost to the 
tenant of the goods sold or services rendered” or, in the alternative, “the 
price of goods sold or services rendered when the price to be paid for the 
services rendered is equal to or less than their direct cost to the tenant and 
the unit mark-up on the price of the goods sold is less than [an agreed per- 
centage] of the cost of the goods to the tenant.” Similar reasoning would 
exclude bad debts from sales, yet most leases do not include a deduction 
for bad debts even though the tenant may be on an accrual system of ac- 
counting. One court has held that a “gross receipts” rental base required 
a deduction for bad debts in the absence of a provision covering the mat- 
| ter.’* Most of the leases dealing with bad debts put the risk of collection 
on the tenant by not allowing a deduction. The parties’ agreement on this 
matter should be expressed in the lease since there is little assurance that the 
case referred to would be followed. 

According to the usual definition of sales, inter-store “sales” of merchan- 
dise, occurring where the leased store is one of a number of branches, would 
probably be included in the rental base. There is usually no expectation of 

| payment from these transactions, which are merely bookkeeping entries, 
and they should be excluded. In doing so it is necessary to guard against 
bad faith by a tenant who uses this exclusion to avoid including in the 


18Garden Suburbs Golf @ Country Club Inc. v. Pruitt (1946), 24 So. 2nd 898. 
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rental base retail sales made on the premises, through the device of “selling” 

the goods to a non-leased branch from which delivery is made. The follow- 

ing clause combines the best features of a variety of lease provisions deal- ' 

ing with this problem, by excluding from the definition of sales “the price 

of merchandise transferred to any other place of business of the tenant or 

to any place of business of any business organization affiliated with the | 

tenant, wherever located, for resale on premises other than the demised 

ones and where the transfer is made solely for the convenient operation of 

the tenant’s business and not to carry out a sale made on the demised 

premises.” The meaning of affiliated organizations should then be defined.* 
It is usual to exclude from the rental base “sales taxes or taxes in the 

nature of sales taxes whether or not they are called sales taxes, imposed on 

gross receipts or on sale price of merchandise, whether collected by the 

tenant or by those claiming under him, provided they are collected from 

the customer and actually paid over to the taxing authority.” Each feature 

of this seemingly complicated clause is essential to give protection to the ; 

parties. Some leases merely exclude sales and similar taxes while omitting | 

the important qualification that these taxes must be collected and remitted. 

It is desirable to limit the above clause to taxes “imposed by any govern- 

mental agency, federal, state or local, whether or not the taxes be imposed 

by present or future laws” and to exclude from it “income taxes, franchise 

taxes, taxes payable on profits or other taxes not levied or computed on 

sales.” Where leases have failed to distinguish between sales taxes that are 

to be excluded from the rental base and those that are to be included the 

courts have drawn a distinction between vendor’s taxes, levied on the seller, 

and consumer’s taxes, levied on the consumer, for which the seller is liable 

as a collecting agent of the taxing authority. Even if both forms of taxes 

are passed on to the consumer either separately or as part of the sale price 

the courts hold the first form of tax not deductible from sales as it comprises 

part of the seller’s over-all cost of operation.’ The second form of tax is 

deductible,"* presumably because it is a consumer’s tax and it does not 

form part of the seller’s over-all cost of operation. Some leases have adopted 

these legal formulae and provide for inclusion in the rental base of “any 

tax paid or payable by the lessee and included in the lessee’s costs.”” Under 

this provision, as under the judicial decisions, the first form of tax would 


14It might be suitable to provide that a business organization is affiliated with any 
corporation (1) if the business organization controls the corporation cither by owning 
a majority of its stock or such an amount thereof as to give it substantial control of the 
corporation, or by owning such a majority or amount of the voting stock of another 
business organization thus controlling the corporation, or if the business organization 
is thus controlled by another business organization thus controlling the corporation; or 
(2) if the business organization stands in such a relation to the corporation that there is 
an absence of equal bargaining power between them with respect to their dealings. 

15Schoen-McAllister Co. v. Oak Park National Bank (1953), 111 N.E. 2nd 378; 
g v. Forma (1947), 65 N.Y.S. 2nd 505; affirmed 69 N.Y.S. 2nd 324, 78, N.E. 2nd 
865. 


EE 


16Greene County Building & Loan Association v. Milner Hotels Inc. (1950), 227 
S.W. 2nd 111; V.R.O.K. Co. v. Turin Theatre Corporation (1949), 92 N.Y.S. 2nd 104. 





Tue DraFtTInc oF PERCENTAGE LEASES 53 


not be deductible even though the seller collects the tax from the consumer. 
This result is unfair to the tenant. It invites litigation about whether a par- 
ticular tax falls within the first or second category. Also if the tenant collects 
both forms of tax from the consumer, the economic result to him is the 
same and the rental liability should also be the same. The fact that the ulti- 
mate legal liability is intended to fall on the seller in the one case and on 
the consumer in the other is an insufficient reason for including one tax 
and not the other. Hence the above test, which excludes from the rental 
base taxes collected from the consumer and paid over to the taxing author- 
ity, should be adopted. 


Computing and Paying the Rent 


It is in the landlord’s interest to have the tenant’s sales computed accur- 
ately and to be as independent as possible of the tenant’s solvency. It is in 
the tenant’s interest to have a simple and inexpensive method of computing 
the rent with a minimum amount of interference with his business routine 
and working capital requirements. The usual practice is to calculate the 
guaranteed minimum and percentage rents on the basis of a one year rental 
period. The guaranteed minimum rent is made payable in advance in equal 
monthly instalments. The percentage rent, if any, is required to be paid 
within a short time after the end of the year. Some leases, while adhering 
to these practices, attempt to spread this onerous liability for percentage 
rent by requiring its calculation and payment over intervals of one month, 
three months, or four months. These interim payments are on account of 
the percentage rent, if any, found due for the yearly rental period at the 
end of the year, at which time there is an adjustment. However under both 
types of lease, if the times for payment of percentage rent or interim per- 
centage rent for the year happen to coincide with a peak business period, 
working capital may become seriously depleted. 

The operation of these methods of computing and paying the rent and 
the extent to which they protect the interests of the landlord and the tenant 
may be illustrated by examples. Suppose that we have a lease requiring a 
minimum rent of $100 per month, payable in advance, with an adjustment 
at the end of each year based on sales for that year. The percentage rate is 
6 per cent and the total of the sales is: 


First quarter $4,000 
Second quarter 13,000 
Third quarter 3,500 
Fourth quarter 8,000 


Total for the year $28,500 


At the end of the year the landlord will have been paid $1,200 guaranteed 
minimum rent. The final percentage rent due is ($28,500 x 6/100) 
— $1,200 = $510.00. As events turned out the landlord has had to depend 
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on the tenant’s solvency for the year to the extent of $510. Payment of this 
amount in a lump sum at the end of the year might also be inconvenient 
to the tenant. 

Suppose now that the percentage lease provides for an interim rental 
payment at the end of each quarter of the difference, if any, between the 
guaranteed minimum rental payments for the quarter and the percentage 
of the sales for the quarter. Under this method the landlord would be paid 
the $100 per month plus the following sums as interim percentage rent: 


First quarter $240 — $300 = 0 
Second quarter 780 — 300 = $480 
Third quarter 210— 300= 0 
Fourth quarter 480— 300= 180 


Upon making the adjustment at the end of the fourth quarter the landlord 
must repay the tenant $1,200 (the guaranteed minimum rent) plus $660 
($480 + $180, being the interim percentage rent for four quarters) less 
$1,700 ($28,500 X 6/100, being the percentage rent for the year) which 
equals $150. This alternative has required a smaller adjustment than the 
first method. 

A further variation of this second method may bring about even less 
difference between the interim rent and the final rent due for the yearly 
rental period. The rent for the time from the beginning of the lease year to 
the end of each quarter might be calculated at the end of that quarter, 
when a repayment would be required of the landlord or a further payment 
be required of the tenant as circumstances might require. Thus, at the end 
of each quarter the tenant would be “paid up” in his rent. Under this 
scheme the above example would work out as follows, the rental payments 
as determined at the end of each quarter being final: 

Rent to the end of the first quarter is $300. (No adjustment is necessary.) 
Rent to the end of the second quarter is $1,020. (Tenant must pay another 
$420. ) 
Rent to the end of the third quarter is $1,230. (The landlord must repay 
$90.) 
Rent to the end of the fourth quarter is $1,710. (The tenant must pay 
another $180.) 
This method is fairer than either of the earlier methods because neither the 
landlord nor the tenant will owe money to the other beyond the end of 
each quarter. There is less depletion of working capital arising out of the 
business upswing in the second quarter. There is less prolonged dependence 
by the landlord on the tenant’s solvency for payment of the increased rent 
resulting from that prosperity. Under the first method the tenant under- 
pays his rent; he had the use of $510 that finally belonged to the landlord. 
It is arguable that the landlord should not be required to finance the busi- 
ness with money ultimately owing to him. Under the second method, as 
the facts turned out, the tenant paid $60 too much to the landlord at the 
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end of the second quarter and this overpayment had increased to $150 by 
the end of the third quarter. Thus the second method allows the tenant to 
overpay his rent for a longer time than the third method. 

The duration of each rental period should be specified in all leases and 
it should be made clear that the payments of percentage and guaranteed 
minimum rent are to be calculated for the same rental period even though 
these payments may be made on account at different times during that 
rental period. Otherwise the computation of rent as the greater of the 
guaranteed minimum and percentage rents for each rental period is con- 
fusing.’ There should also be provision requiring a rental adjustment 
between the landlord and the tenant either at the end of the yearly rental 
period, if the first two methods outlined above are used, or at the end of 
each quarter of the yearly rental period, if the third suggested method is 
adopted. Where the percentage rent is computed on the basis of a yearly 
rental period it should be stated that the calculation of sales and percentage 
rent for that period shall be independent of an earlier or later rental period. 
Where the percentage rent is payable on account at intervals during a 
rental period, the final percentage rent for that period should be expressed 
as depending on the total sales of the period.’* It is vital to provide in all 
cases that if the lease is terminated at any time by either party, the portion 
of the term beginning with the expiration of the last rental period and end- 
ing with the date of termination of the lease is to be deemed a rental period 
and that the lease provisions dealing with the computation, payment, and 
adjustment of the rent to yield the greater of the guaranteed minimum 
and percentage rents for each rental period are applicable to it."® Where 
the lease requires a tenant to pay a guaranteed minimum rent and taxes, 
insurance premiums, or other fixed costs, it is important to draft clearly the 
agreement of the parties on the interrelationship between these two classes 
of expense.” 


1TThis confusion in the computation of rent is illustrated by Carlson v. D. A. Schulte 
Inc. (1925), 209 N.Y.S. 631; Hamden Holding Corporation v. United Men’s Shops 
(1941), 18 A. 2nd 356; City Hotel Co. v. Aumont Hotel Co. (1937), 107 S.W. 2nd 
1094; Gluck v. Commercial Merchants Nat’l Bank and Trust Co. of Peoria (1949), 85 
F. Supp. 287, affirmed 181 F. 2nd 773. 

18Grosse v. Barman (1909), 100 P. 348, and Arcade Realty Holding Corporation v. 
Hildinger (1928), 144 A. 25, although dealing with expenses deductible from the rental 
base, indicate the confusion resulting when these principles are not kept in mind. The 
cases in footnote 17, above, also indicate the importance of making each rental period 
inde ndent of the others. 

he omission to insert such a clause in the lease in Rosenfield Dry Goods Co. v. 

wendees (1933), 148 So. 71, resulted in the landlord receiving the percentage rent 
for the expired period ending with termination of the lease even though it was less than 
the minimum rent for that period. 

20The lack of clear drafting to cover this point resulted in litigation in Larsh v. 
Frank @ Seder of Pittsburgh Inc. (1943), 32 A. 2nd 219, to determine, in deciding the 
greater of the guaranteed minimum and percentage rents, whether the guaranteed mini- 
mum rent should be regarded as reduced by certain fixed costs to be paid by the tenant. 
The court acknowledged that ordinarily taxes and similar charges payable to persons 
other than the landlord will not be considered as rent but that this rule will give way 
to a clear expression of a contrary intention. 
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Safeguarding the Payment of Rent: Reporting Requirements 


Most leases require the tenant to report his sales within a short period 
after the end of each month (usually fifteen days); another report is re- 
quired within a short period after the end of the yearly rental period, these 
reports needing only to be signed by one of the tenant’s authorized officers. 
A large number of leases require but one report of each year’s sales, most 
of them requiring its certification by a certified public accountant. The pro- 
vision of frequent, accurate reports of the sales for specified periods of time 
throughout the term is in the interest of both parties.”* Such reports provide 
the basis for the computation of rent. Moreover, they give the tenant in- 
formation about the state of his business. They give the landlord notice of 
any decline in the tenant’s business and of other circumstances that may 
influence his decision to renew the lease, or to elect to terminate a lease 
containing a clause for cancellation where sales fall below a specified level. 
It is essential for the landlord to require a reasonable standard of auditing 
for his tenant’s sales and, as a minimum requirement, to insist that the 
result of each audit be reported to him. Obviously, a departure from the 
tenant’s normal auditing practice is justifiable to protect the landlord’s 
interest if that normal practice does not provide an accurate reflection of 
the tenant’s sales. However the landlord’s demands in protecting himself 
from a fraudulent or careless tenant must be reasonably in line with the 
added expense necessary to meet them, the ultimate auditing standard 
being arrived at by compromise to meet the circumstances of each case. 

One annual report of sales is inadequate protection for a landlord. 
Monthly reports are not out of line with ordinary business practice.”* Cer- 
tification of the reports by an accountant is not an unreasonable demand 
since most businessmen employ accountants for their own guidance. From 
the landlord’s point of view certification by a tenant’s employee is unsatis- 
factory and he should have reports certified by an independent accountant. 
Should the landlord wish to go further and require certification by an 
accountant who meets with his approval, it is necessary so to provide.™* 
Annual certification, even by an independent accountant, also falls short 
of giving the landlord reasonable protection. Monthly certification goes 
far in imposing upon the tenant an onerous burden for the sole protection 
of the landlord. A reasonable compromise would be to require an inde- 

21Where the definition of sales includes transactions entered into during the term but 
completed after the expiration of the term from the tenant’s new premises, the reporting 
requirements should be made clearly applicable to these transactions. In Galperin v. 
Michelson (1942), 3 N.W. 2nd 854, the court required the tenant to report with regard 
to sales completed before the expiration of the lease and paid for after the term. It is 
uncertain, in the absence of drafting, whether a similar result would be reached where 
the transactions are not yet sales before the expiration of the lease. The same observations 
apply where the definition of sales includes transactions entered into before the term 
and completed during the term. 

22This view is implicit in Morehead Hotel and Apartment Co. v. Lampkin (1937), 
101 S.W. 2nd 670, where the lease omitted to deal with the matter, and monthly reports 
were require 


d. 
23Garden Suburbs Golf @ Country Club v. Pruitt (1946), 24 So. 2nd 898, 900. 
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pendent accountant’s certification with each payment of rent. This cer- 
tification would further assure the finality and consequent advantage of 
the quarterly method of computation and payment of rent suggested earlier. 
Some landlords may see further advantage in demanding balance sheet 
statements to keep them informed of the tenant’s solvency. Tenants may 
object that this practice would expose them to the risk of vital information 
coming into the hands of competitors. While this result is unlikely, since it 
is equally contrary to the landlord’s interest in maintaining the highest level 
of sales for his tenant, it does nevertheless give the landlord an overwhelm- 
ing advantage in bargaining for renewal of the lease. This factor, coupled 
with intrusion into an accepted area of business privacy, makes this demand 
unjustified. 


Safeguarding the Payment of Rent: Accounting Requirements 


It is a valuable protection for the landlord to have accounting require- 
ments in the lease to ensure that sales will be accurately determined and 
adequately checked, thereby deterring the tenant who may be inclined to 
misrepresent them fraudulently or carelessly.** At the same time the tenant 
will want to avoid the disclosure of confidential information that these 
accounting requirements would reveal to the landlord and the undue ex- 
pense and inconvenience that would result from repeated inspections and 
audits. In order to avoid or resolve any disputes in acounting for sales for 
any rental period, accounting procedures, including the refereeing of dis- 
putes, should be agreed on beforehand. 

A common form of accounting clause requires the tenant to keep either 
at the demised premises or the principal place of business “correct and 
sufficient books of account, vouchers, and other records showing in detail 
all sales and charges falling within the definition of gross sales.” The ac- 
counting clause should be general enough to require records and evidence 
covering every aspect of the definition of sales and covering operations use- 
ful to an accountant in verifying sales. It should be specific enough to leave 
no doubt in the tenant’s mind regarding the records he must keep. For 
example, under the accounting clause just quoted it is uncertain whether 
records must be kept to prove deductions from sales. Evidence and records 
of deductions from sales, as well as of transactions included in the definition 
of sales, should be stipulated. It is also advisable to protect the landlord by 
requiring, where feasible, that the tenant keep perpetual inventory records. 
Where the leased store is one of a chain of stores the tenant might well be 
required to retain copies of the sales reports remitted to the head office as 
a useful verification of his reports to the landlord. A typical covenant cover- 
ing these points might provide, “the tenant agrees to keep such books and 
records as will enable all business transactions to be verified and, in par- 

24Where a percentage lease contained no accounting requirements it was held, in 


Morehead Hotel and Apartment Co. v. Lampkin (1937), 101 S.W. 2nd 670, that there 
was an implied obligation on the tenant to keep correct accounts of operations. 
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ticular, to keep correct books of account and records showing in detail all 
items of inclusion, exclusion and deduction from ‘sales’ as defined in this 
lease in order that the sales for each rental period can be accurately deter- 
mined and the reports of sales fully verified. Without limiting the generality 
of the foregoing, the tenant agrees to keep correct and sufficient inventory 
records (or, where appropriate, shall maintain perpetual inventory records), 
daily sales slips, sales tabulations, bank deposit slips, daily cash register 
tapes, and the store’s sales reports to head office.”** In every case the tenant’s 
established accounting practice would indicate which of the enumerated 
evidences of sales would be appropriate.” 

Percentage leases rarely require the tenant to keep and make available 
his income tax returns as a means of checking his sales reports. Where the 
tenant is part of a chain of stores reporting income on one tax return it 
would provide no information regarding the tenant’s sales. Where the ten- 
ant is an individual proprietor the return would reveal his income from all 
sources including sources unrelated to the leased premises. Even if the tax 
returns of partnerships and corporate tenants were made available and a 
separate return was filed for the tenant’s store, it would not be of much help 
since the lease year and lease sales would not correspond with the taxation 
year and taxable income. Accordingly, there is little advantage to justify 
this intrusion into the privacy of a tenant’s financial affairs. 

Few leases require the tenant’s records and books of account to be kept 
according to specified accounting principles. Occasionally leases will require 
“usual accounting principles” or “generally accepted retail store account- 
ing principles.” The problem in drafting these clauses is to choose language 
having sufficient meaning to accountants to be of value. Even where mean- 
ingful language is used, the required accounting standard may be unduly 
burdensome for a tenant not already using that standard. In some parts of 
the United States accepted accounting principles for certain classes of stores 
have been published. In such cases a suitable and precise clause might re- 
quire, for example, “correct and sufficient books of account and other 
records in accordance with generally accepted principles of retail store ac- 


25Accounting requirements should be extended to transactions entered into before 
commencement of the term and to transactions completed after termination of the term 
where these transactions are included in sales. 

26In Newcomb @ Co. Limited v. Sainte Claire Realty Co. (1942), 130 P. 2nd 793, 
it was held that breach of the tenant’s covenant to keep “accurate, full and detailed 
books of account” would justify cancellation of the lease by the landlord only where it 
was substantial. This decision raises the question of how far the landlord’s protection 
should be left to a court. On the one hand, the cumulative effect of minor breaches 
which a court would not consider substantial might furnish reasonable grounds for doubt- 
ing the tenant’s good faith and justify cancellation. An action for damages would not 
protect the landlord because the damage would probably be considered speculative. 
On the other hand, permitting the landlord to be sole judge of when a breach of the 
accounting clause justifies cancellation gives him a power of great nuisance value which 
he may exercise for reasons unrelated to his protection. Suggested solutions are to pro- 
vide that the lease may be cancelled if breach of the accounting clause furnishes reason- 
able grounds for doubting the good faith of the tenant, or to put the power to decide 
whether the breach justifies cancellation in the hands of an independent arbitrator. 
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counting as contained in The Standard Expense Accounting Manual for 
Department and Specialty Stores.” 

The right to audit is a valuable protection for the landlord even where 
the tenant’s reports of sales are required to be certified by an accountant.”* 
A common provision to cover the right to inspect and audit sales records re- 
quires the tenant to keep correct and sufficient books of account, vouchers, 
and other records, “available to the lessor or his agent for his inspection 
and audit at reasonable times.” By way of contrast it is occasionally pro- 
vided in broad terms that the landlord may inspect and audit “‘at any time 
and from time to time.” Sometimes a lease gives the landlord only the right 
to inspect and copy. If it is intended to give the landlord a right to audit 
then the word “audit” should be used. If the landlord is to have a lesser 
right, it should be clearly limited and not described vaguely as “to inspect.” 
In addition, it should be pointed out that this common form of accounting 
clause does not meet the difficulty of verifying a sales account without veri- 
fying many of the other accounts with which it is closely connected. The 
best verification is a general audit but an auditor does not usually have the 
opportunity to make so comprehensive a test. It should always be made 
clear whether the right to audit is limited to a special purpose (the usual 
rental audit) or permits a general audit when necessary. Note also the diffi- 
culty, experienced by at least one accountant, that if the tenant is one of 
several chain stores, the auditor’s work is incomplete unless he can fit the 
one store into its place with the rest of the chains yet the organization may 
be reluctant to open all its records to an auditor who represents the land- 
lord of only one store.** The provision quoted above permits an audit only 
of the records kept by the tenant, which leaves in doubt the difficulty just 
raised. It is fair to give the auditor the right to make as complete an audit 
as he considers necessary and, to allay fear that this privilege will be 
abused, it should be pointed out that the cost of such an extended audit 
(which the landlord should have to bear if no error is found) and the 
integrity of professional auditors make unnecessary general auditing by 
the landlord unlikely. The mere reference to a “reasonable time” to indi- 
cate the time or occasion for an audit is too vague and ignores a number 
of the factors involved. Unnecessary inconvenience to the tenant should 
be avoided; yet it is unwise to let the tenant know of an audit in advance, 
or to require the landlord to show reasonable grounds for requesting 
one. 

Most leases omit to state who is to pay for an audit when made. Some 
provide that where the audit shows the tenant’s reports of sales to be under- 


27The landlord’s right to a full audit is implicit in the decision in Garden Suburbs 
Golf & Country Club Inc. v. Pruitt, supra, where the landlord’s right to examine records 
was upheld even though the lease stipulated that the tenant must have the gross receipts 
audited at his expense by a certified public accountant and pay rent on that basis. 

28H. E. Taylor, “Audits of Percentage-Rental Leases” (1935), 60 Journal of 
Accountancy 447, at p. 448. 
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stated by at least 3 per cent or to have resulted in “substantial detriment” 
to the landlord the tenant is to pay “the reasonable costs” or “the costs” 
of the audit. The phrase “substantial detriment” to the landlord is too 
vague. Similarly, vaguely requiring the tenant to pay the “reasonable 
costs” of an audit encourages dispute and litigation. It is fairer to provide 
that the tenant is either to pay the full cost or a share of the cost where the 
that the tenant is either to pay the full costs or a share of the cost where the 
sales are understated by an agreed percentage. The cost of an audit reveal- 
ing an overstatement of sales by the tenant is seldom dealt with. The proper 
allocation of this cost raises a difficult problem of which the solution de- 
pends on whether this penalty should be imposed for inaccuracy or for short 
payment. On the supposition that having to bear the full cost of an audit 
is justifiable only on both grounds and, since the landlord has had advan- 
tage from the overpayment, it is suggested that the cost of this audit should 
be born by both parties. 

The usual percentage lease does not deal with the binding effect to be 
given an audit. This is a serious omission. Allowing the landlord to audit 
and shifting all or part of its cost to the tenant where error is discovered, 
as provided in the above clauses, may lead to the implication that the audit 
binds the tenant. Moreover the landlord might insist on his own employee 
making the audit. Under such circumstances the tenant would be at the 
mercy of an unscrupulous landlord. Dispute may also arise where the lease 
requires certification of the reports of sales by an accountant and the land- 
lord’s audit differs from these certified reports. It should be made clear 
whether the audit required by the landlord is to bind both parties. Where 
the tenant is to be bound he should have the benefit of the standards and 
integrity of an independent accountant. In this event the audit should be 
made to prevail over certification by an accountant of the tenant’s sale 
reports. If the audit does not bind the tenant there is no harm in using 
“landlord’s agents” as describing persons who may audit. But where the 
landlord’s agents may act as auditors, a method should always be provided 
for a conclusive audit should the tenant dispute the result. These aspects 
of the problem may be covered by an addition to the accounting clause 
along the following lines: “The landlord may at all times during business 
hours without notice or explanation require the tenant to permit an inde- 
pendent certified public accountant to inspect and audit the books and 
records relevant to the determination and verification of sales and such 
other records and books of the tenant (and of the head-office pertaining to 
the tenant’s operations) as the independent certified public accountant 
may, in his opinion, deem necessary to determine and verify the sales. If 
the landlord should have such an audit made the audit shall be final and 
binding on the landlord and the tenant with respect to the period for which 
it is made and shall prevail over any certified report of the sales for the 
same period. If the report of sales on which the percentage rent for such 
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period has been calculated should be found by the audit to be understated 
by more than 3 per cent the tenant shall pay to the landlord the cost (or 
an agreed percentage of the cost) of the audit. If the report of sales on 
which the percentage rent for such period has been calculated should be 
found by the audit to be overstated by more than 3 per cent the tenant shall 
pay to the landlord [an agreed] per cent of the cost of the audit. In either 
event there shall be an adjustment to correct the percentage rent payable 
for such period.” 

Leases seldom limit the time during which the landlord may require an 
audit. Neither do they clarify the duty to retain the records and evidence 
on which the sales reports are based. The assumption seems to be that the 
records must be retained at least throughout the term of the lease and that 
the landlord may, at any time during the term of the lease, require an audit 
of the sales for any period. This requirement is unreasonable, particularly 
under a long-term lease. The tenant is entitled to know after a reasonable 
period that his rental obligations for a lease year are final. Some leases con- 
tain a time limit on the right to audit, for example, three or five months 
from the date of the yearly report, after which time this right expires and 
the tenant’s reports of sales become binding on the parties. This means in 
effect that the tenant need not retain the yearly records longer than this 
time limit. It would be even better to state clearly that an agreed time- 
limitation applies to both the right to audit and the duty to retain records 
unless there is a claim of error by the landlord before the rental period in 
question runs out, in which event the period is prolonged until the matter 
is decided. In other leases the yearly sales report is made binding on the 
landlord upon the expiration of an agreed time from the sending of the 
yearly report; and the tenant’s obligation to keep records also ceases at that 
time unless there is a prior claim of error. It is better to clarify the effect of 
such a clause by further providing that the right to audit is also limited by 
this time period. 

The usual percentage lease gives little recognition to the confidential 
nature of the tenant’s financial affairs. This is unfair to the tenant. One 
lease required the landlord to keep confidential, as far as practicable, the 
information obtained from the reports of sales and audits. The landlord 
will ordinarily determine what is practicable and hence the clause does not 
give useful protection. There might even be litigation as to the practicability 
of the landlord’s disclosure. It is better to state when disclosure might be 
made and what may be disclosed. A suitable clause might provide that all 
information acquired would be confidential, except where disclosures might 
be compelled by law or be appropriate in legal proceedings between land- 
lord and tenant, and except where they might be necessary in connection 
with a proposed sale or mortgage of the premises. But it is advisable to for- 
bid disclosure in connection with a proposed sale or mortgage to a com- 
petitor of the tenant since negotiations might fall through leaving the 
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competitor in possession of information that could be damaging to the 
tenant. Disclosure of information relating to the tenant’s profits and 
financial condition should be more restricted than the information about 
sales. 


Safeguarding Continuity of Management 


Where under a percentage lease of premises the guaranteed minimum 
rent is significantly less than what a normal fixed rent would be, the land- 
lord depends on the percentage computation to provide him with a reason- 
able rent for the premises. In such cases the integrity, merchandising ability, 
and reputation of the tenant form a vital part of the agreement between 
the parties since the level of sales will depend chiefly on these qualities. It 
is important to the landlord that the existing control of the business shall 
continue” or that his position will not be jeopardized in the event of the 
substitution of a new tenant. At the same time the tenant’s ability to dispose 
of his business may depend upon his freedom to dispose of his interest under 
the lease and it is unfair to unduly fetter this freedom merely to protect the 
landlord’s customary percentage rent. Furthermore the tenant should be 
assured that the landlord, in passing on a proposed change of management, 
cannot act arbitrarily. No lease has adopted the expedient of requiring the 
tenant to agree to continue his control of the business for the term. Such a 
solution imposes a burden that is quite out of line with the protection it is 
intended to give.*° 

Leases adjust these different interests by providing that the tenant may 
not assign, sublease, or license the demised premises without the landlord’s 
consent, which may not be unreasonably withheld. Upon breach of this 
prohibition the landlord is given power to terminate the lease. The same 
power applies in the event of the tenant’s bankruptcy or insolvency or of 
the seizure in execution of his leasehold interest. These provisions are incom- 
plete and generally unsatisfactory. They do not protect the landlord where 
the tenant assigns, subleases, or licenses part of the premises. This may be 
done by adding “all or part of the premises” after “license.” Moreover, 
they do not deal with the change of control occurring when a tenant dies 
or becomes incapable of managing his affairs, or occurring through a mort- 
gage of his interest under the lease or through an assignment of the lease 
by operation of law or even an assignment of a sublease by operation of law 
where the lease permits subleasing.** A partnership tenant may cease to exist 


29See William Berland Realty Co. v. Hahne &@ Co. (1953), 98 A. 2nd 124, and 
Morrisville Shopping Center Inc. v. Sun Ray Drug Store Co. (1955), 112 A. 2nd 183. 
In Hoops v. Tate (1951), 231 P. 2nd 560, the court recognized the weight of this con- 
sideration but refused to imply a covenant by a co-lessee—partner that he would continue 
active participation in the business throughout the term of the lease. Accordingly the 
landlord had to accept the co-lessee’s sale of his interest to his partner even though the 
landlord would not have given the lease to the remaining partner alone. 

39In Hoops v. Tate, supra, the court refused to imply such a covenant. 

31In Hoops v. Tate, supra, the court held that a transfer of the co-lessee’s interest in 
the business results in an assignment of the transferor’s leasehold interest by operation 
of law but that such an assignment did not violate a provision against assignment with- 
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through a variety of causes during the term of a lease without giving the 
landlord recourse under the provisions outlined. Changes of business con- 
trol may even take place within the structure of a corporate tenant such as 
occurs through merger, consolidation, reorganization, or on the transfer 
or devolution by law of a controlling share interest, whereupon the land- 
lord is faced with new business methods, ability, and reputation and is 
deprived of an important part of what he contracted for under the lease.*? 
The landlord ought to have the right to terminate the lease on the happen- 
ing of any of these events but, in order to permit a freer transfer of the 
business, this right should be qualified where the tenant wishes to sell his 
leasehold interest together with his other business assets. The landlord’s 
right to terminate should also be qualified to preserve the value of the lease 
as security for a mortgage by the tenant. A suitable qualification upon the 
landlord’s election to terminate the lease is to give any new tenant, whether 
through a sale or through foreclosure, the right to continue the lease on its 
present terms on condition that the average rent over a specified period 
before the change of control shall be the guaranteed minimum rent for the 
new term. In the alternative it might be provided that on the landlord’s 
election to terminate, the new tenant may continue the lease on the same 
terms as the previous tenant for an agreed length of time whereupon, if an 
average level of sales for a period preceding the change of control is sus- 
tained, the lease may be continued. It may be objected that the first quali- 
fication involves a limited departure from the purpose of percentage leases 
which is to provide a rent that fluctuates below as well as above the normal 
fixed rent;** and that under the second qualification the maintained level 
of sales is not unequivocally linked with the new tenant’s desirability. These 
objections appear relatively minor by comparison with the alternatives of 
allowing termination under all circumstances or permitting termination 
only under limited circumstances. 

There are situations where a change of tenancy need not involve a 
change of control. Formal changes of tenancy resulting from the incor- 
poration of a company, from the reorganization or amalgamation of exist- 
ing companies, or from dealings between a parent corporation and its sub- 
sidiary are not necessarily associated with new control at the business level. 


out consent. Similarily in Dodier Realty & Inv. Co. v. St. Louis Nat'l Baseball Club Inc. 
(1951), 238 S.W. 2nd 321, the court held that where a corporate tenant’s interest in 
the lease was assigned by operation of law through merger to another corporation there 
was no “assignment” of the lease within the prohibition against assignment without 
consent. The difficulty illustrated by these cases may be avoided by expanding the con- 
sent clause to include, “assignment of the lease, a sublease, or license by operation of 
law or otherwise.” 

32In Burrows Motor Co. Inc. v. Davis (1951), 76 A. 2nd 163, it was held that a 
transfer of shares of a corporate tenant was not a violation of the clause prohibiting 
“assignments whether by law or otherwise” without consent. 

33An example of extreme departure from this purpose of percentage leasing is pro- 
vided by the lease considered in Morrisville Shopping Center Inc. v. Sun Ray Drug 
Store Co., supra, which stipulated that the percentage rent for the first half of the lease 
term should be the guaranteed minimum rent for the second half of the term. 
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Obviously it is unfair to fetter these changes where to do so gives the land- 
lord no advantage. Some leases provide for these situations by permitting 
the tenant to assign, sublease, or license all or part of the premises without 
the landlord’s consent to a “parent corporation of the tenant, to a sub- 
sidiary of the parent corporation, to a subsidiary of the tenant corporation, 
and to a corporation resulting from the merger or consolidation of the 
tenant corporation and another corporation provided that after the reor- 
ganization there is no change of those persons in control of the tenant 
corporation.” It is desirable to add the event of incorporation of a corpora- 
tion occasioning no change of those in control of the tenant’s policies, to 
the list of situations where the landlord’s consent need not be obtained. 

Some leases give the tenant the right to sublet or license not more than 
a specified percentage (usually 33 per cent) of the premises without hav- 
ing to obtain the landlord’s consent. If this is done it is wise to limit this 
right qualitatively by enumerating departments that may not be licensed 
or subleased without consent, thereby ensuring that the tenant will operate 
the departments with the highest sales volume no matter how little space 
they might take.** Since the unit mark-up of the goods sold by the tenant 
is an important factor in selecting the fixed percentage used in computing 
the rent, consideration should also be given to limiting the type of goods 
permitted to be sold by the subtenant or licensee to goods with a unit mark- 
up equal to or less than that of the goods sold by the tenant. This would 
prevent the tenant of a men’s shoe business, for example, from subleasing 
part of his store for the sale of jewellry which justifies a higher percentage 
factor.*® Other restrictions on the type of goods permitted to be sold on the 
premises will be considered later. 

Where the tenant is permitted to sublease or license and only the rent 
payable to him by the subtenant or licensee and not their sales is included 
in the tenant’s rental base, it is further necessary to limit the tenant’s right 
to sublease or license to sellers of non-competitive merchandise. If this is 
not done the permission to sublease or license may be used by a tenant as 
a device to reduce his percentage rent.** Furthermore, where it is intended 


84In Garden Suburbs Golf @ Country Club Inc. v. Pruitt, supra, the court restricted 
a lease clause permitting subleasing without consent to minor concession features of a 
resort hotel, excluding the main revenue-producing facilities customarily operated by 
the proprietor. See also Flowers v. Wright, fn. 43, infra, where the court commented 
on the device of subleasing better departments to reduce percentage rent. 

85This consideration was the reason for the clause in Save-Rite Drug Stores Inc. v. 
Stamm (1954), 271 P. 2nd 396, permitting subleasing only “for the sale of merchandise 
usually kept for sale by a department drug store.” The landlord was successful in pre- 
venting subleasing for the sale of expensive jewellry for which a higher percentage rate 
would have been justified. In Ridgefield Investors Inc. v. Mae Ellen Inc. (1952), 57 
So. 2nd 842, the permission to sublease was not restricted to protect the landlord in this 
respect and the court allowed the tenant of a ladies ready-to-wear store to sublease the 
entire store for use as a gift shop even though the landlord felt that this change required 
a higher percentage factor. 

86This danger was pointed out in Flowers v. Wright (1951), 227 P. 2nd 768, where 
the right to sublease was limited by the lease to sellers of non-competitive merchandise. 
In order to avoid much of the constant temptation for the tenant to reduce his per- 
centage rent by subleasing or licensing, the subtenant’s or licensee’s sales, rather than 
the rent they pay, should be included in the rental base. 
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to compute percentage rent on the subtenant’s or licensee’s sales, the lease 
should clearly provide that their sales shall be included in the rental base 
and that the earlier sales volume established by the tenant for the subleased 
space shall not be included. This provision should be made to qualify the 
clause, usual in the event of subleasing, that the tenant’s obligation shall 
continue for the period of the sublease or licence.** 

The drafting of the consent clause requires considerable care. The usual 
practice is to provide that the landlord “shall not unreasonably withhold 
consent.” This language, though commonly accepted, and even implied by 
statute in some jurisdictions, lacks content. It is better to specify the criteria 
to be used in giving consent to a proposed assignment, sublease, or license. 
These criteria might be enumerated after the “not unreasonably withheld” 
clause and should include “the proposed transferee’s financial responsibility 
and integrity, willingness to assume the duties imposed on the tenant under 
the lease, and the requirement that his sales potential be at least as great as 
that of the present tenant if the present tenant had utilized the space in- 
volved in the transfer.” In this last respect there should be considered the 
past business record of the proposed transferee, the price line of the goods 
he will sell and the business policies he proposes to follow with respect to 
advertising and other matters relevant to his sales.** Under the consent 
clause quoted above it is not clear whether the landlord is covenanting not 
to withhold his consent unreasonably and whether the tenant’s right to 
transfer is conditional upon the landlord having unreasonably withheld his 
consent. Accordingly, to allow the tenant to recover damages or obtain 
equitable relief, the landlord should covenant not to withhold consent un- 
reasonably. In addition, the tenant’s covenant not to transfer should come 
into operation only where the landlord withholds his consent reasonably. 


Regulating the Conduct of the Business 


It must not be assumed that the landlord and the tenant have an iden- 
tical interest in maintaining the highest volume of sales. This view looks 
only to the credit side of the tenant’s income account and loses sight of the 
fact that the tenant may also realize profit by curtailing his costs or his 
business effort, thereby neglecting his sales. A good deal of the litigation 


87In G. R. Kinney Inc. v. White (1951), 48 So. 2nd 733, the lease permitted sub- 
leasing on condition that the tenant would not thereby be released from any of his 
obligations. Nothing was said as to the computation of percentage rent in the event of 
a sublease. The use permitted by the lease was “the sale of shoes, hosiery and other 
kindred lines.” The sublease was for a general clothing store. The lower court held that 
the rent for the period of the sublease was to be computed on the sale of shoes, hosiery, 
and other kindred lines, i.e., on the average sales volume established by the tenant. 
This decision was reversed on appeal where it was held that the rental base was the 
sales volume established by the sublessee. The reason for the landlord’s action and the 
lower court’s literal interpretation was that the landlord had not protected himself against 
a sublease for the sale of goods justifying a higher percentage factor and tried to use 
the general condition regarding a sublease for this purpose. 

38In Reuling v. Sergeant (1949), 208 P. 2nd 1046, there was a partial enumeration 
of these factors as “equally financially and morally responsible as the lessee named 
therein.” 
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that has arisen under percentage leases has resulted from disregard of this 
essential fact. It is important for the lease to set out the restrictions and 
freedoms concerning the tenant’s method of carrying on the business upon 
which the parties are able to agree. Otherwise where there is no minimum 
rent or where a court would consider that the minimum rent is low by com- 
parison with the worth of the premises, thereby implying that the parties 
intended the percentage computation to provide a reasonable rent, it might 
be held that the tenant has a duty to achieve maximum sales even in cir- 
cumstances where to do so would not yield the maximum profit or would 
even result in a loss.*® Conversely where a court considers that the mini- 
mum rent is substantial, implying that the parties intended any percentage 
rent earned to be a bonus for the landlord, it would follow that the tenant 
might carry on the business as he pleases even though the percentage rent 
was thereby diminished or even entirely eliminated.*° The lesson to be 


89See Stockton Dry Goods Co. v. Girsh (1950), 221 P. 2nd 186, where the tenant 
leased a “department” in the store on a percentage basis with no guaranteed minimum. 
The principle of the case would appear equally applicable to the normal percentage lease. 
See also Selber Bros. v. Newstadt’s Shoe Stores (1943), 14 So. 2nd 10, 194 So. 579, 
where the court qualified the duty by stating that the tenant would not be required to 
suffer “large financial losses” merely to provide the landlord with his customary per- 
centage rent. There is little consolation for a tenant in this dictum. See also Marvin 
Drug Co. v. Couch (1939), 134 S.W. 2nd 356, (approved in Lippman v. Sears Roebuck 
& Co., infra) where it was held to be immaterial that the operations became profitless 
or resulted in losses; Sinclair Refining Co. v. Giddens (1936), 187 S.E. 201; Sinclair 
Refining Co. v. Davis (1933), 171 S.E. 150. The Sinclair Cases were distinguished in 
Cousins Inv. Co. v. Hastings Clothing Co. (1941), 113 P. 2nd 878, on the ground that 
the guaranteed minimum was nominal in those cases. 

49See Dickey v. Philadelphia Minit-Man Corp. (1954), 105 A. 2nd 580 (a good 
review of the cases). See also William Berland Realty Co. v. Hahne Co. (1953), 98 A. 
2nd 124; Cousins Inv. Co. v. Hastings Clothing Co. (1941), 113 P. 2nd 878; Percoff v. 
Solomon (1953), 67 So. 2nd 31; Jenkins v. Roses’ 5, 10 and 25¢ Stores Inc. (1938), 
197 S.E. 174; Joseph E. Seagram & Sons v. Bynum (1952), 191 F. 2nd 5. In the Lipp- 
man Case the appeal court adopted the test of whether the parties intended the guaran- 
teed minimum rent to be “substantial and adequate.” Thus, the adequacy of the mini- 
mum rent is significant in deciding whether the parties intended the percentage rent to 
be a bonus while the adequacy of the minimum is itself determined by the parties’ 
intention. The trial judge had adopted the more reasonable test of a reasonable return 
on the landlord’s investment. This judicial uncertainty in determining the adequacy of 
the guaranteed minimum rent is a further reason for not leaving in doubt the matter 
of restrictions and freedoms regarding the operation of the business. In Fox v. Fox 
Valley Trotting Club (1954), 123 N.E. 2nd 595, the court rejected this test by refusing 
to admit evidence showing that the guaranteed minimum rent was less than a reasonable 
rent for the premises and refused to imply a covenant requiring continuation of opera- 
tions for the principal authorized use, on the grounds that the lease was unambiguous, 
that the parties were uncertain whether percentage rent would be earned, and that 
there was no desire to injure the landlord. A careful reading leaves the impression that 
the court was nevertheless influenced by the large guaranteed minimum rent. The 
guaranteed minimum rent may be “substantial and adequate” even where it is less than 
normal fixed rent would be; see the Cousins Investment Company Case. It is submitted 
that to permit the elimination of the percentage rent is contrary to the intention of the 
arties whenever the guaranteed minimum rent, although “substantial and adequate,” 
1s significantly less than the normal fixed rent would be. On the other hand, whenever 
the guaranteed minimum is an adequate rent for the premises one of the chief purposes 
for having a percentage lease is eliminated; the percentage feature merely reflects the 
landlord’s superior bargaining power. Under such circumstances it is understandable 
that the courts are loath to protect landlords. Another important factor against implying 
a restrictive covenant is its vagueness and the difficulty of enforcing it; see Palm v. 
Mortgage Investment Co. of El Paso (1950), 229 S.W. 2nd 869, and Dickey v. Phila- 
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drawn from the cases is not to leave intended liberties and restrictions re- 
garding the tenant’s conduct of the business to implication or in doubt. 
In addition to creating a risk of a judicial interpretation h2-mful to one or 
both of the parties, the vagueness of some phrases used is an encourage- 
ment to dispute and litigation. On the other hand a strong argument can 
be made against being unduly specific in this regard, on the theory that it 
is better to draft vague phrases governing matters upon which there is no 
mutual understanding, or to omit all reference to a contentious problem, 
since that practice leaves room for a flexible compromise solution if and 
when difficulties arise. For example, if a tenant decided to shorten his busi- 
ness hours a dispute might arise as to whether a provision simply requiring 
the store to remain open during “suitable hours” had been broken. Each 
side might take advantage of the wording of the lease to support his position. 

It appears that landlords, while affected by the tenant’s business conduct 
and desirous of controlling it, are content to enter into leases containing 
vague standards which leave room for persuasive argument, rather than to 
present the tenant with a formidable list of detailed restrictions. Tenants 
frequently prefer vagueness and deliberate omissions for fear that if they 
insist on spelling out the liberties they want the landlord would decline to 
lease, would raise the minimum rent, or would insist on restrictions to safe- 
guard his interests. Thus the parties must choose between the likelihood of 
future unsatisfactory compromises and interpretations and the protection 
of advance agreement on important matters with its accompanying risk of 
breakdown of negotiations. The issues arising in the relatively large number 
of cases in this area of disagreement lead one to conclude that much of the 
current tendency to omit and generalize is not to be attributed to practical 
draftsmanship but is the result of failing to recognize the underlying pos- 
sibility of conflict between, on the one hand, the landlord’s interest in sales 
volume and, on the other, the tenant’s interest in profits.*’ It is submitted 
that the utility of earlier arguments in favour of vague standards in drafting 
percentage leases is limited to situations where the parties’ intentions are 
not definite regarding topics that are not vital; but experience has shown 
that there are recurring situations in which the pressure for sharp disagree- 
ment and litigation is constant which indicates that there are topics upon 


delphia Minit-Man Corp., supra. A further factor is whether the parties can estimate 
the probable revenue from the premises; see Palm v. Mortgage Investment Co. of El 
Paso, supra. In Masciotra v. Harlow (1951), 233 P. 2nd 586, and in F. W. Hicks v. 
Whelan Drug Co. Inc. (1955), 280 P. 2nd 104, the courts relied strongly on the fact 
that the tenant’s business was a new venture. 

41The courts, in implying duties respecting the tenant’s conduct of the business, 
appear to ignore the possibility of conflict in these interests. Thus in Stockton Dry Goods 
Co. v. Girsh, supra, an implied duty required the tenant to conduct the business “for 
the benefit of both parties”; in Seggebruch v. Stosor, infra, the duty implied was to use 
“reasonable diligence” in operating the business; in Selber Bros. v. Newstadt’s Shoe 
Stores, supra, it was to conduct the business for the “mutual benefit of the parties.” The 
language of the judgments in the last case indicates that the court thought both parties 
had the same interest in the conduct of the business at all times. 
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which there should be clear agreement in advance arrived at through frank 
negotiation. The following topics in particular should be dealt with. 

(a) Business hours and business days. Most leases fail to deal with the 
question of business hours and business days for the premises. Since only 
one reported case appears to have dealt with this topic, it is satisfactory to 
treat it in a general way. Some leases provide that the tenant will keep the 
premises open for business, “upon days and during hours when retail stores 
generally in the city are kept open for business,” or “during customary busi- 
ness hours,” or “during reasonable hours of each day,” or “during the usual 
hours on the usual business days that shall prevail from time to time among 
competitors in the immediate vicinity.” There is often added after these 
phrases, “unless prevented by conditions beyond its [the lessee’s] control 
such as fire or labour troubles.” “Cleaning and redecorating” might also be 
added as periods during which the business hours need not be kept. The 
suitability of these clauses will vary from case to case since there may be no 
custom or uniformity with regard to business hours among retail stores 
generally. If there should be any doubt as to who are the lessee’s competi- 
tors, the clause quoted above should be changed to read “during the usual 
hours on the usual business days that shall prevail from time to time among 
a majority of the stores in the immediate vicinity selling similar merchandise 
as a main line of business.” But should the tenant be situated alone in his 
line of business and among other stores it might be preferable to require 
him to keep the same hours as they do. The tenant’s refusal to keep up with 
the shopping standards of the locality, or with his competitors when they 
increase their business hours, may be due either to his judgment that it 
would not be profitable or due to his laziness. In the former situation the 
landlord is not entitled to an increased rent on premises that will not also 
yield the tenant a reasonable profit. The latter situation poses a greater prob- 
lem. There is much to be said for the view that requiring the lazy tenant 
to keep up with his competitors in order to earn percentage rent for the 
landlord is an undue restriction on personal freedom. In every case the 
situation might at least be appraised by requiring the tenant, on the land- 
lord’s insistence, to remain open during the same hours as his associates 
and competitors for a trial period, allowing him at the end of that period 
to shorten his hours if the operations do not yield a reasonable profit. 
If the operations do yield a reasonable profit the tenant might still be 
permitted to shorten his hours, provided that the amount of percentage 
rent lost by the reduction is paid, in addition to the rent otherwise pay- 
able, for so long as his hours remain short by comparison with his com- 
petitors’. A difficult problem is presented in the converse situation where 
a tenant, following an analysis of his business, decides to reduce his hours. 
This step involves a change in the conditions prevailing at the time the 
lease was entered into and the landlord is entitled to object.** A possible 


42This objection in these circumstances was upheld in Marvin Drug Co. v. Couch, supra. 
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solution, which relieves the tenant from hardship where business condi- 
tions have altered, would be to subtract the rent for a fixed period after 
each reduction of hours from the rent for a similar period prior to each 
reduction, and to require additional periodic payment, at the rate of this 
difference, throughout the period of reduced hours. In dealing with this 
topic tenants should not overlook the requirements of wage and hour laws 
and union contracts. 

(b) Expansion, curtailment, and sales diversion. It is important to deal 
with the tenant who diverts sales from the percentage lease to premises not 
under the percentage lease. A distinction should be drawn between the tenant 
who intends to divert sales in order to decrease the percentage rent and the 
tenant who carries out normal business expansion.** In both cases the land- 
lord may be harmed, but in the latter case this harm may be justly due to 
business factors such as his run-down or badly situated premises, or a 
divided or changing market. Much litigation has arisen from this type of 
situation—a factor which indicates the advantage of protecting both parties 
by clear drafting. 

A few leases stipulate “good faith” as the standard for the tenant’s busi- 
ness operations. It has been held that even where the tenant foresaw and 
may have intended a diversion of sales from the landlord’s premises, his ex- 
pansion was nevertheless in “good faith” if he had business reasons for 
acting as he did and did not act primarily with a view to injuring the land- 
lord.“* In any event, the result that a court might reach in interpreting this 
phrase is uncertain enough that it not only affords no protection to the 
landlord but leaves the tenant bewildered.** If the parties’ intention is left 
to judicial determination according to the adequacy of the minimum rent 


48A sharp reduction of sales at the leased premises with a corresponding increase in 
sales at non-leased premises would be weighty evidence of an intentional diversion of 
sales in order to decrease the percentage rent. Removing better departments to non- 
leased premises, or reducing the quality of goods sold in the leased premises while selling 
high quality goods in the other premises, would also indicate intentional diversion. In 
S. P. Dunham @ Co. v. 26 East State Street Realty Co. (1944), 35 A. 2nd 40, the court 
stated that it would imply a covenant against intentional diversion of sales. A like 
covenant was implied in Seggebruch v. Stosor (1941), 33 N.E. 2nd 159. This type of 
implied covenant is a by the reasoning in Goldberg 168-05 Corp. v. Levy 
(1939), 11 N.Y.S. 2nd 315; Selber Bros. v. Newstadt’s Shoe Stores, supra; and Lipp- 
man v. Sears Roebuck &@ Co. (1954), 280 P. 2nd 891. Although the lease in Flowers v. 
Wright (1951), 227 P. 2nd 768, provided that the rent was to be computed on the 
tenant’s sales, the court was prepared to compute it on the sales both of the tenant and 
of the subtenant where the subleasing was intended to divert sales and reduce per- 
centage rent. 

44William Berland Realty Co. v. Hahne Co. (1953), 98 A. 2nd 1924. The court held 
that the tenant’s failure to operate his new store so as to maintain the existing level of 
sales at the leased premises was not bad faith. The court reached the non-sequitur that 
it was then only sensible to permit removal of the best departments to the modern prem- 
ises and to sell inferior quality merchandise in the leased store. 

45In Goldberg 168-05 Corp. v. Levy, supra, the lease contained a useful clause per- 
mitting the tenant to cancel the lease if his sales for any year should not reach a stated 
level. It was held that “ faith” required the tenant to do nothing to bring about or 
contribute to bringing about such a reduction of sales as would enable him to cancel 
the lease. Thus, a clause intended for the tenant’s protection was made a business 
straight-jacket. 
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and other relevant factors** a covenant might be implied against all 
sales diversion through expansion.** Accordingly, the tenant’s freedom 
to expand must be expressly preserved. Most leases say nothing in this re- 
gard. Two leases rigidly prohibited the tenant from operating a store of a 
competitive nature, one of them within a stated radius of the leased prem- 
ises, the other within the same city (a small one). The tenant’s disadvan- 
tage of not being able to expand for business reasons far exceeds the land- 
lord’s need for protection. If the tenant is precluded from expanding, 
outside competition is encouraged and sales will be diverted away from 
both landlord and tenant. Hence it is desirable to allow business expansion, 
even in the vicinity of the leased premises, provided that the level of per- 
centage rent is maintained. 

The tenant’s freedom (including that of corporations and other business 
entities owned or controlled by the tenant) to expand into nearby premises 
might be made dependent upon his choice of one of the following alterna- 
tives. It may be provided, as in one lease, that the tenant must agree not 
to reduce the customary standard of merchandise and service or curtail his 
range of operations in the leased premises, except where necessary to meet 
outside competition. One lease provided that if additional premises were 
used within an agreed radius, the sales from those premises should be added 
to sales from the leased premises, the tenant being then permitted to re- 
quest a reduction in the percentage rate; any disagreement on this reduction 
was subject to arbitration to establish a rate at which the percentage rent 
from both premises would equal the percentage rent payable if no addi- 
tional premises had been established. Finally, a tenant might be required 
to guarantee the average rent paid over a period prior to expansion for so 
long as he chooses to operate competing premises. 

Consider the case where a tenant desires to alter or discontinue some 
part of his business on the leased premises. Again this may involve a sub- 
stantial change in the conditions existing when the lease was entered into 
and the landlord should not be deprived of the benefit of sales that would 
otherwise have taken place and upon which, presumably, the agreed rent 
was based. Courts have even gone so far as to imply an undertaking by the 
tenant to maintain the business as envisaged when the lease was executed ;*® 


46See fn. 40 supra. 

47Although there were allegations of wilful and negligent mismanagement in Goldberg 
168-05 Corp. v. Levy, supra, the judgment indicates that the decision would have been 
the same if the diversion of sales had been due solely to business expansion. In Selber 
Bros. v. Newstadt’s Shoe Stores, supra, a covenant against diversion was implied even 
though the tenant’s competing store was operated with some business justification. The 
reasoning of the courts in Seggebruch v. Stosor, supra, Marvin Drug Co. v. Couch, 
supra, and Lippman v. Sears Roebuck & Co., supra, supports the implication of a cove- 
nant against diversion through business expansion. This covenant was not implied and 
diversion was permitted in Percoff v. Solomon, supra, William Berland Realty Co. v. 
Hahne Co., supra, and Masciotra v. Harlow (1951), 233 P. 2nd 586. 

48In Selber Bros. v. Newstadt’s Shoe Stores, supra, a covenant was implied not to 
change the quality of the merchandise, even where there were business reasons for doing 
so, since that change would materially alter the type of business contemplated by the 
parties. In Lippman v. Sears Roebuck & Co., supra, the court implied a covenant re- 
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but any judicial finding on this complicated question of intention and im- 
plied undertaking is entirely unpredictable.*® No lease has been found 
dealing with this problem. By way of solution a tenant might be required, 
as a minimum, to operate specified departments of the business. These 
departments might be enumerated, or be determined by reference to the 
tenant’s other stores, if any," or by reference to the business carried on in 
the leased premises prior to execution of the lease." This requirement might 
be made inapplicable to a particular department where the tenant chooses 
any one of several alternatives. Thus, he might be given the right to sub- 
lease any department without the landlord’s consent, provided that sales 
from the subleased department are guaranteed at not less than sales there- 
from for an agreed period before the subleasing, and are included as a 
minimum at this guaranteed level. Where a tenant desires to expand a 
profitable department at the expense of one that is less profitable he might 
be granted the right to do so, provided that he guarantee the former level 
of sales for both departments. Where he wishes to curtail his operations 
to the point of closing one or more departments, or of changing a depart- 
ment from high quality to low quality goods, he should be allowed to do 
so, provided again that its sales for an agreed period prior to the change 
shall continue to be included, as a minimum, in the rental base for the re- 
mainder of the term. 

Many leases contain clauses stating that the tenant shall “use the prem- 
ises as a retail drug department store and, without limiting the generality 
of the foregoing, shall use them for the sale of the following enumerated 
classes of merchandise . . . and other similar goods, and shall not use the 
premises for any other purpose.” It has been held that such clauses grant 
the privilege of using the property for any or all of the named purposes and 
prohibit its use for other purposes, but that they do not involve an obliga- 
tion to use or continue to use the premises for the purposes permitted.™ 
The first question that arises is whether such a “use” clause protects the 


quiring the tenant to continue retail selling and intimated that it must be carried on in 
the tenant’s “usual and customary manner.” A similar result is indicated by the reason- 
ing in the cases in fn. 39 supra. The implication of such a covenant depends on factors 
such as are discussed in fn. 40 supra. 

49In Dickey v. Philadelphia Minit-Man Corp. (1954), 105 A. 2nd 580, the court per- 
mitted discontinuance of a major a of the tenant’s business operations on the grounds 
that there were business reasons for mp so and that it was not done to decrease the 
percentage rent. In F. W. Hicks v. Whelan Drug Co. Inc., supra, the court permitted 
discontinuance of the use of an unprofitable fountain and grill and even of the use of 
the space they occupied. 

6oT his standard was used in the lease in Mutual Life Insurance Co. of N.Y. v. Tailored 
Woman Inc., supra. The court permitted the removal of an important department but 
only because the landlord could not prove he was harmed. The implication is that the 
covenant would be enforced if damage were proved. 

51A similar standard was enforced by the court in Save-Rite Drug Store v. Stamm, 
supra, to prevent a significant change in the departments by the device of subleasing. 

52Dickey v. Philadelphia Minit-Man Corp., supra. The premises were to be occupied 
“in the business of washing and cleaning automobiles within the scope of the business 
of the Philadelphia Minit-Man Corp. and for no other purpose.” The court permitted 
the tenant to discontinue washing and cleaning cars except as incidental to simonizing 
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landlord against a change in the class of merchandise on which the per- 
centage rate has been determined. The percentage rate is chiefly based on 
the unit mark-up and anticipated sales-volume for the goods intended for 
sale, both of which factors vary widely between classes of goods. The land- 
lord must be protected against the tenant selling goods of a different type 
and quality than was intended and which would justify a higher percentage 
rate than the one agreed to by the parties. There should be sufficient flexi- 
bility to enable the tenant to meet the usual business competition from 
similar stores and carry on a sound policy of merchandising. Where there 
is a standard practice known by an accepted description, the clause might 
suitably provide, for example, that the “tenant shall use the premises as a 
retail drug department store carrying such merchandise as is usual in a 
retail drug department store.”** The clause might then specifically require 
trade in designated classes of goods for so long as selling operations are 
carried on. Beyond this requirement it might still be advisable for the 
landlord to establish a required volume of sales in certain classes of com- 
modities, provided that a satisfactory standard can be agreed upon, such 
as “in the usual percentages of sales volume for a retail drug department 
store.” If a standard cannot be agreed upon, the matter should be left 
clearly to the tenant’s discretion. The tenant might wish to engraft specific 
exceptions permitting sales beyond the agreed standard, while the landlord 
might wish to prohibit types of goods within this standard. The clause 
might then end with the general prohibition “and for no other purpose.” 

The second question that arises under the “use” clause and which causes 
frequent litigation is the extent of the tenant’s obligation to operate the 


and polishing, even though this eliminated the percentage rent. In Palm v. Mortgage 
Investment Co. of El Paso (1950), 229 S.W. 2nd 869, the “use” clause provided that 
the premises were to be used “only for the purpose of a shoe store for retail business and 
a shoe repair store.” The court permitted the tenant to materially curtail his inventory 
and change his manner of doing business by selling inferior quality shoes and radically 
changing his advertising notwithstanding the likelihood that this was done solely to 
eliminate the percentage rent. However, in Floste Corp. v. Marlemes (1951), 53 So. 
2nd 538, the court stated that in a percentage lease the “use” clause would be inter- 
preted to contain an implied obligation on the tenant to operate the business for the 
authorized use. The decision of the court in this problem is based on the factors such 
as are discussed in fn. 40 supra. 

58Harrison v. Paramount Pictures Inc. (1953), 115 F. Supp. 312, illustrates the need 
for this protection. It was held that a percentage lease of a theatre with no properly 
drafted use requirements did not oblige the tenant to show first-run films. He could 
show second-run films, where more profitable, even though the percentage rent was 
eliminated. A use clause such as was in the lease in Mutual Life Insurance Co. of N.Y. 
v. Tailored Woman Inc., supra, that “the store will at all times contain a stock of first 
class merchandise” would have avoided this result. 

54This clause was enforced by the court in Save-Rite Drug Stores v. Stamm, supra. 
A useful precedent is contained in the lease in F. W. Hicks v. Whelan Drug Co. Inc., 
supra, which permitted, inter alia, the sale of items such as are sold “in Super drug 
stores within the county of Los Angeles.” 

55It must be made clear, however, that the general provisions of the “use” clause are 
subordinate to specific provisions allowing changes in the use of the premises. 

56Such prohibitions were used in the lease in Percoff v. Solomon, supra, which re- 
quired use of the premises “as a retail store for the sale of ladies-ready-to-wear, not 
including the right to sell jewelry, costume or genuine of any kind whatsoever, and for 
no other different object or purpose.” 
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business throughout the term of the lease. Since, as pointed out, the tenant 
remains free to discontinue business operations,®’ some leases contain a 
covenant by the tenant not to permit the premises to remain vacant during 
the term. Apart from the indefinite meaning of “vacant,” this covenant 
does not give adequate protection to the landlord. It does not indicate any 
required standard of business operation. The same is true of leases requiring 
that the business be kept open during certain hours throughout the term 
wherein there may be implied a covenant to remain open during the entire 
term. It is unfair to require a tenant to operate a losing business merely to 
provide a landlord with percentage rent.™* Neither is it always in the land- 
lord’s best interests to jeopardize a tenant’s solvency in this way. Yet the 
landlord is entitled to percentage rent bargained for and which would 
otherwise be earned by the tenant. The lease should require the tenant to 
operate the business throughout the term on the terms specified therein, 
particularly as set forth in the “use” clause.®* But where the lease becomes 
unprofitable this requirement should cease to operate, provided that the 
tenant complies with any one of the following alternatives designed to pro- 
tect the landlord’s interest in the percentage rent. The landlord should be 
able to require the tenant to produce records showing the lease to be un- 
profitable, whereupon the tenant should be free to sublease the entire 
premises without consent, provided that he undertakes to pay the average 
rent for an agreed period prior to subleasing. To require proof of unprofit- 
able operations also prevents use of the subleasing privilege as a means of 
evading restrictions for maintaining continuity of management. An alterna- 
tive scheme would be to allow the tenant to close the premises upon pay- 
ment of the average rent for an agreed period preceding the subleasing. 
The wisdom of this scheme is doubtful because idle business premises are 
known to lose their commercial value. The problem of closing may also 
arise from a tenant’s desire to close during a slack business period.® This 
policy may be necessary in the interests of business efficiency. Landlords 
naturally oppose the practice where it involves a loss of rent. Again, the re- 

57See cases cited in fns. 40 and 52 supra. But closing was not permitted, even though 
there were business reasons for it, in Sinclair Refining Co. v. Davis (1933), 171 S.E. 
150, and Sinclair Refining Co. v. Giddens (1936), 187 S.E. 201. 

58In Marvin Drug Co. v. Couch, supra, approved in Lippman v. Sears Roebuck @ 
Co., supra, the court implied a covenant to continue sonnet notwithstanding the 
prospect of increased business loss. See also the Sinclair Refining Co. Cases, supra. But 
compare the dictum in Selber Bros. v. Newstadt’s Shoe Stores, supra. 

59This lease requirement was specifically enforced in Lincoln Tower Corp. v. Richter’s 
Jewelry Co. Inc. (1943), 12 So. 2nd 452, even though the tenant had sound business 
reasons for closing the premises. 

60Closing during a slack period in the interest of greater efficiency was prohibited by 
the court in Mayfair Operating Corp. v. Bessemer sropentree (1942), 7 So. 2nd 343, 
partly because of a clause requiring the tenant to use his best efforts to obtain the highest 
sales volume and partly because elimination of percentage rent would frustrate the in- 
tention of the parties in entering into a percentage lease. The court reached this con- 
clusion despite the provision for a substantial guaranteed minimum rent. The length to 
which the court was prepared to go to give effect to the percentage feature of the lease 


is indicated by curious reasoning, namely, that there was no clause authorizing sus- 
pension of operations for the slack period. 
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quirement of continuous operation should cease for the slack period upon 
satisfactory proof that there is an established slack period and upon the 
tenant’s complying with a provision designed to protect the landlord, such 
as requiring payment of an average rent for a previous slack period, if any, 
or deeming the guaranteed minimum rent to be rateably earned during the 
period of shut-down and payable in addition to other rent. 

Most leases are silent on the manner in which the tenant must conduct 
his business. Some contain vague phrases such as “will conduct a typical 
Smith Store throughout the term,” or “will keep the store well stocked 
with merchandise and actively engage in selling the same,” or “will prose- 
cute his business with all reasonable diligence,” or “will actively conduct 
the business and use in good faith his best efforts to do as much business as 
possible of the kind permitted to be conducted therein.”*' Some judges 
have said that similar wording is not too vague to be enforced;®* others 
that such a covenant is too vague to be implied, a tenant not knowing what 
is required under it.® It is not likely that a tenant would welcome judicial 
review of his business conduct.™ If the parties can arrive at a common un- 
derstanding with regard to future business conduct it should be fully and 
clearly expressed. In the absence of agreement, vague descriptions should 
be avoided in favour of clearly placing the matter in the tenant’s discretion. 
On the other hand, it may be argued that this area of dispute does not 
lend itself to specific drafting and can seldom be resolved by litigation. 
Frequent small disputes are more likely to arise, calling for discussion and 
reasonable compromise.® The following clauses represent one draftsman’s 
attempts to deal with certain aspects of this problem. Where the tenant had 
other stores, the lease provided that the store in the leased premises was to 


61This last type of clause is objectionable to tenants because it may be interpreted to 
cover expansion and curtailment of sales in a manner harmful to the tenant. See for 
example Mayfair Operating Corp. v. Bessemer Properties, supra. 

62Selber Bros. v. Newstadt’s Shoe Stores, supra, requiring the tenant to conduct the 
business for the mutual benefit of both parties and in a manner consistent with good 
business principles and thus in good faith to make the additional rental amount to as 
much more than the minimum rent as it could reasonably amount to; Mayfair Operating 
Corp. v. Bessemer Properties, supra, and Stockton Dry Goods Co. v. Girsh, supra, re- 
quiring the tenant to conduct such business as to maintain as large a trade as could be 
done with reasonably active and competent management and to conduct the business 
for the benefit of both parties; Elm Farm Foods v. Cifrino (1952), 105 N.E. 2nd 366, 
requiring the tenant, under a fixed rental lease, to conduct his business in a good, busi- 
ness-like manner and compatible with the name and reputation of super markets; 
Marvin Drug Co. v. Couch, —e requiring the tenant to operate a drug store in the 
usual and customary manner of similar stores in the vicinity. 

63Palm v. Mortgage Investment Co. of El Paso, supra; Dickey v. Philadelphia Minit- 
Man Corp. supra. 

64In Selber Bros. v. Newstadt’s Shoe Stores, supra, the court even went so far as to 
decide when the tenant should have held different types of sales, namely, clearance 
sales, removal sales, and sales of regular merchandise. In F. W. Hicks v. Whelan Drug 
Co. Inc., supra, the court passed on the adequacy of the tenant’s advertising, personnel, 
and display of merchandise. 

65Marvin Drug Co. v. Couch and the Hicks Case are the only known cases where the 
tenant’s business conduct did not involve other premises. In view of this paucity of 
litigation, vague standards for business operations may be useful to protect against a 
careless or lazy tenant. The danger is that a court, zealous to protect the landlord, might 
use the standard to deal with matters of expansion, curtailment, or discontinuance of 
operations in a rigid manner harmful to the tenant. 
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be conducted in the same manner as his other stores in the same neighbour- 
hood. A clause aimed at regulating advertising required the tenant to in- 
clude the identity and address of the leased store in all advertising that 
referred to stores of similar character operated by him. In the final analysis, 
much of the remaining difficulty that may arise in this regard can be 
avoided by careful preliminary selection and investigation by and of both 
parties. 

It is important to avoid conflicting covenants. For example, where there 
is a covenant to operate throughout the term and a covenant to surrender 
possession immediately on termination of the lease, the tenant should insist 
on a provision giving him a reasonable time before the end of the term to 
wind up his affairs and transfer his operations elsewhere. Otherwise he will 
be faced with the dilemma of remaining in business until the end of the 
term and breaking his covenant to deliver possession, or moving out before 
the term ends and breaking his covenant for continued operation. There is 
no assurance that a court would relieve him from this difficulty.°* Giving 
permission to sublease for the reasonable period required to wind up busi- 
ness, or giving the option of paying the average rent for a prior correspond- 
ing period, avoids this difficulty. 

It is desirable for the landlord to require that the name under which a 
tenant carries on business should not be altered or disposed of without his 
consent, unless the change is compelled by law.®’ A covenant against the 
tenant competing with the leased premises, if settled on, will provide pro- 
tection against a transfer of the tenant’s business name to other premises in 
the vicinity. But it does not prevent the tenant from selling the name after 
establishing a business reputation under it. Oddly, few leases attempt to 
give this protection. 

Tenants should insist on their freedom to render such services to cus- 
tomers as are incidental to the type of business carried on. Landlords are 
inclinded to view these services with disfavour, since they are usually sup- 
plied free of charge or at not more than cost. A tenant might wish to 
enumerate the services that he is to be free to render, or to stipulate a gen- 
eral standard, such as “such services as are customarily performed in com- 
peting stores or have heretofore been rendered in stores affiliated with the 
lessee selling similar goods.” 


Computing Damages for Loss of Rent 


In drafting a percentage lease it is important to agree on the measure 
of damages for loss of percentage rent arising when the lease is terminated 
by the landlord or broken by the tenant. There is judicial language to indi- 


66Orkin’s Fashion Stores Inc. v. S. H. Kress &@ Co. (1947), 68 N.Y.S. 2nd 764. The 
court refused to allow a reasonable time for winding up the tenant’s affairs in view of a 
covenant in the lease to operate throughout the term. 

6TThus, in Masciotra v. Harlow (1951), 233 P. 2nd 586, the court permitted, amongst 
other things, removal of the name “Pump Room” and the distinctive sign carrying that 
name, from a leased restaurant to a nearby restaurant opened by the tenant, even though 
this eliminated the percentage rent. 
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cate that the loss of percentage rent will not otherwise be taken into account 
in assessing damages because it is too speculative. It is usual in the event 
of premature termination to provide for “indemnification against loss of 
minimum and percentage rent because of the unexpired portion of the 
term,” or for a sum as liquidated damages equal to the difference between 
the value of the rent, both guaranteed minimum and percentage, for the 
residue of the term and the rental value of the premises at the time of the 
termination. These clauses are an impractical guide. They merely state that 
the loss of percentage rent is to be recovered. They make no provision for 
the event of a breach of covenant not leading to termination of the lease. 
Moreover, they leave to future agreement by the parties, or to the courts, 
the determination of the amount of percentage rent that would have been 
earned if the lease had not been terminated. It would be more useful to 
agree beforehand on a method of estimating the value of the loss of per- 
centage rent, making it applicable both in the event of termination and 
breach of the lease. 

A suitable formula would be to base liquidated damages for loss of per- 
centage rent upon the assumption that the rate of percentage rent earned 
during an agreed period prior to termination or breach of the lease would 
have continued for the remainder of the term.” In fairness to both parties 
it might also be advisable expressly to raise in the landlord’s favour a re- 
buttable presumption of damage in the event of breach. This approach 
removes the element of speculation that may make this damage uncertain, 
leaving the amount of damages to be ascertained by a court in the circum- 
stances of each particular case as it arises.” Where no agreed period has 
expired prior to termination or breach of the lease, the formula might be 
based on the percentage rent received for the premises under an earlier per- 
centage lease. Where there has been no past experience in renting the 
premises under a percentage lease it is impossible to devise a realistic 
formula for estimating the loss of percentage rent and the matter can just 
as well be handled by recourse to the courts or to arbitration. If the business 
is a fluctuating one, in which percentage rent varies significantly during 
the lease year, it may be fairer to ascertain the rate of percentage rent by 
reference to earlier seasonal periods corresponding to the unexpired term 
of the lease. In this way the landlord would not be penalized by termina- 
tion or breach of the lease on the eve of a regular seasonal upswing in busi- 
ness such as occurs at Christmas or Eastertime. 

88Marvin Drug Co. v. Couch, supra (dissenting opinion). In Sinclair Refining Co. 
v. Davis and Sinclair Refining Co. v. Giddens, supra, the court held that the tenant had 
breached an implied covenant to operate his business throughout the term but allowed 
as damages only the rental value of the premises where occupied by a tenant at will. 
The loss of anticipated percentage rent was thus ignored. 

8®Damages were awarded on this basis in Lippman v. Sears Roebuck @ Co., supra; 
Marvin Drug Co. v. Couch, supra; and Selber Bros. v. Newstadt’s Shoe Stores, supra. 

TOBut note the unusually restricted approach to the ordinary liquidated damage pro- 


vision in a percentage lease by the New York Court of Appeals in Woollard v. Schaffer 
Stores Co. Inc. (1936), 5 N.E. 2nd 829. 





LEGAL EDUCATION: IN FAVOUR OF AN UNDERGRADUATE 
FACULTY OF LAW 


D. G Kr.cour* 


HERE is a tendency today to assume that a legal education neither is 

nor can be a liberal education and that if a lawyer is to have a liberal 
education, he must get it before he takes up law. I have reference especially 
to the practice, becoming increasingly more common, of making a bachelor 
of arts degree from an accredited university a prerequisite for admission 
to law school.’ Now, requiring the beginning student first to take a univer- 
sity degree, on the face of it, seems laudable. It reflects a well-meant desire 
to improve standards. The lawyer is to be a man of liberal as well as legal 
education, a man of vision and intelligence as well as a professional crafts- 
man. About the wisdom of the end in view, the competent professional 
man of insight and culture, there is no question. But with the wisdom of 
the means to attain that end, the compulsory university degree, I take issue. 
I suspect that the years spent acquiring a bachelor of arts degree merely 
prolong without improving legal education. 

So far am I from approving of the addition to the curriculum of the bache- 
lor of arts degree that I would eliminate it. I would like to see, rather than a 
compulsory bachelor of arts course followed by a bachelor of laws course, 
an enlarged bachelor of laws course which would operate at the under- 
graduate level as an alternative to the bachelor of arts course. This is not 
the combined arts and law course which has been offered in some law 
schools in recent times. Its object was merely to integrate arts and law work. 
My position is that law, although a separate intellectual discipline, has the 
same liberal effects as, and ought to be an adequate alternative to, arts. 
Leave the law school an independent autonomous faculty, but make it 
function not at the graduate level, as is commonly the case in the United 
States and Canada, but at the undergraduate level, as in Europe and to 
some extent in England. I contend that legal education, notwithstanding 
its professional status, can and ought to be a liberal education. Already the 
objective, if not the achievement, of our best law schools is the same as that 
of the schools in the humanities. Perhaps the distinctive feature of the best 
law schools is their endeavour to fit their students for the world not only 
as it is but as it will be in twenty years. For this they train their students to 
reason rather than to remember and in so doing provide them with some- 
thing that will endure rather than depreciate with time, that will be use- 
ful at the end as well as at the beginning of their practice. 


*Assistant Professor, Faculty of Law, University of Toronto. 
1Cf. Hon. I. C. Rand, “Legal Education in Canada” (1954), 32 Canadian Bar Review 


387 at p. 397: “. . . it should not be long before such a preliminary training [in an arts 
course] is made the condition of legal study throughout the dominion.” 
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The nature of this “something,” in the words of a recent report on legal 
education in the United States, is “an attitude of mind—a mind that can 
think, as successive problems arise for solution, untrammelled by precon- 
ceptions. The lawyer, if he is to meet the complex demands which modern 
society makes on him, must have a deep sense of social responsibility and 
he must be highly versatile, versatile in the sense of having an aptitude for 
new tasks. The ‘discipline we should seek in law school’, as Professor Lon 
L. Fuller has described it, ‘is that which sets the student’s mind free, not 
that which makes it comfortable within a framework imposed on it from 
outside.’ ”? Now is not this, the aptitude for new tasks, the discipline that 
sets a mind free, the sense of responsibility, an exact description of the aim 
of a liberal education? And if it were attainable by any law school, could 
anyone deny that such a school had provided liberal education? 

Just as the wish is not the fulfilment, so the ideal of legal education is 
not always the measure of its achievement. But even the achievement, the 
reality, the law school as it is, can stand comparison, I like to think, with 
those courses that comprise the liberal arts faculty. For in the case or prob- 
lem method of instruction, law schools have pioneered in a technique sel- 
dom rivalled and never surpassed, though sometimes followed, by the 
average arts course. Its essence is the analysis of facts and assessment of 
value in a context of immediate practical significance. This concentration 
on concrete problems of current importance, marshalling of facts for pur- 
poses of understanding and persuasion, and resolution of conflicting social 
interests, gives the law student a unique opportunity to exercise his intel- 
ligence, judgment and sense of social responsibility. He has constantly to 
worry unruly sets of facts into an intelligible pattern of his own. And any 
institution that does this, that forces the student to lay siege to those stub- 
born things, facts, is providing a training par excellence in the development 
of intelligence and judgment. Judged accordingly, our better schools are 
already providing a liberal education. 

It follows that if the study of law is or could be a liberal education the 
main assumption on which the compulsory bachelor of arts degree is based 
disappears. If a liberal education is not a mere acquisition of facts but a 
training of the mind to deal with any class of facts and if law does this as 
well as any other subject then there is no need to study any other subject. 
Holmes recognized this when, speaking of law to a group of law students, 
he said that “the way to gain a liberal view of your subject is not to read 
something else but to get to the bottom of the subject itself.”* But if the 
arts course can safely be eliminated without prejudice to the law student’s 
general education then the only real objection to the undergraduate law 
school is removed. 


2A. J. Harno, Legal Education in the United States (San Francisco, 1953), p. 125. 
80. W. Holmes, “The Path of the Law” (1897), 10 Harvard Law Review 457 at 
p. 476. 
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What are other objections to an undergraduate law school? First, would 
it be asking too much of the student to require him to commence the study 
of law two years or more sooner than at present? Would he be too im- 
mature? I don’t think so. At this age, he is apparently mature enough to 
begin the study of philosophy, of arts and letters, of mathematics, of the 
natural and social sciences, of practical science, and, not least, the arts of 
war. Then why should law presume? Next, would the law schools, in pro- 
viding a liberal education, cease to provide a professional one? Modern law 
is so complex and its responsibilities so heavy that the public are entitled to 
expect and the profession to demand that a student acquire not only the 
qualities but some of the learning of the trained lawyer. And while learning 
is certainly not incompatible with intelligence and other attributes of the 
lawyer, limitations of time may mean that one is acquired only at the ex- 
pense of the other. The answer, I think, lies in the additional time that my 
proposal would provide. 

At present, the law student spends altogether six or seven years in college 
and law school: three or four at college, three at law school. Under my 
scheme, he would proceed straight from high school to law school, that is 
to say, to the faculty of law at the university. There he would spend his 
entire time. With the concentration and integration that would result from 
a blending of the pre-legal years, it is perhaps not unreasonable to hope 
that the combined course, under the aegis of one faculty, could be com- 
pressed into five years. If so, the faculty of law would have five instead of 
three years, that is, two additional years, to work with. Without going into 
questions of courses and credits and timing, I suggest that a faculty with 
sufficient imagination could employ these five years so as to satisfy alike the 
university and the profession. There would be time to train lawyer-like 
habits of mind which, as we have seen, also mark the man of liberal edu- 
cation. And there would also be time to impart that necessary minimum 
of information which professional competence requires. Both ends could 
be served. 

But, conceding that it is possible to develop a faculty of law at once 
liberal and professional, is it possible, or proper, for a university to provide 
the practical training and familiarity with professional techniques which 
the bar is entitled to expect? To this question the answer, I think, is simply 
“no.” This is a problem beyond the capacity of any school or institution, 
whether run by the university or by the profession. There is no sense in 
pushing an idea or an institution too far. Here, I can do no better than 
quote the late Harlan F. Stone, at one time Chief Justice of the United 
States: 


Recognizing that the law school has supplanted the law office as an instru- 
mentality for legal instruction because of its superiority in certain directions, 
we must also recognize that in certain other directions the law office and the 
court room are superior agencies for legal training. If, therefore, we attempt 
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to do what the office can do better than the law school at the expense of the 
training which the law school can do better than the office, there is always 
danger of economic loss, not to say of wasted opportunities.* 

The remedy seems plain. There was and is great merit in the apprentice 
system. There is still a place for it. It ought to be used to supplement, fol- 
low, and complete the systematic training of the school, in the way that the 
interne system does in medicine. This period of the student’s education, 
by its intimate connection with law office and courtroom, would more 
properly be controlled by the profession than by the university. The law 
schools should leave this phase of legal education to those more competent 
to deal with it. Of course, should the graduate in law not choose to enter 
the profession, he can forego the practical training required for a call to the 
bar. His law course will be far from wasted. At the least he will have taken 
a very good university degree. At best he will have acquired a professional 
competence that should qualify him for entrance to and success in any 
number of jobs in government and industry where a legal training is either 
necessary, desirable, or welcome. 

If adopted, the proposal comes to this: the student, leaving high school, 
enters the faculty of law at the university, there to spend, say, a period of 
five years; following that period, if he intends to practice, he takes such law 
office training as his local bar prescribes, if he does not, he at once proceeds 
to work at his chosen career. Apart from its intrinsic merits, the plan has 
the incidental but nevertheless important attraction of economy. Under the 
present system, the student spends roughly seven years at college and law 
school; under the proposed system, five years. He will have saved two years 
of time and money; society will have gained two years of useful service. The 
current tendency to prolong the period of education postpones the student’s 
adult life and shortens his productive one. Anything that counteracts this 
trend should be welcomed by the student and society alike. 


II 


Let us return to the general theme. It is that law be made an under- 
graduate study like arts or medicine. I have attempted to argue this on 
principle. I shall now attempt to support it with history. For I believe that 
the North American pattern of law as a graduate study is an accidental 
rather than a rational development. There is no doubt that when law was 
first taught on the continent of Europe it formed part of the ordinary (un- 
dergraduate) university curriculum. In fact the faculties of law were, with 
those of theology, the moving force in the creation of the mediaeval uni- 
versities. If this had been so in England law would no doubt have developed 
as one of the regular university faculties and the problem of which I com- 
plain would never have arisen. However in fact English legal education 
developed outside and uninfluenced by the universities. 


4H. F. Stone, “The Function of the American University Law School” (1911), 36 
Report of the American Bar Association 768 at p. 776; quoted in Harno, p. 150. 
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The cause of this development remains one of the curiosities of mediaeval 
and renaissance England. It was perhaps connected mainly with the fact 
that the ancient universities were ecclesiastical institutions and the teachers 
were clergymen. While they purported to take all knowledge for their prov- 
ince, yet in matters of jurisprudence it was only the civil and canon law 
they studied. The barbarous system of common law, product of an infidel 
race, was an unsuitable, even heretical, subject for men of learning and 
piety. Even the secularization of English life and thought in the sixteenth 
and seventeenth centuries brought no change. It was not until two hun- 
dred years after the Reformation that Blackstone first introduced the study 
of the common law into the University of Oxford. And by that time it was 
too late. His efforts availed little against the ingrained tradition of the 
apprentice system. To this day the systematic teaching of law at English 
universities has not advanced very far. 

If Blackstone’s plea to preserve for legal studies a place in the university 
was unsuccessful at home, it proved to be more fruitful abroad. Blackstone 
figuratively crossed the Atlantic. In James Bradley Thayer’s words, the 
United States “transplanted an English root, and nurtured and developed 
it, while at home it was suffered to languish and die down. It was the great 
experiment in the University teaching of our law at Oxford, in the third 
quarter of the eighteenth century, and the publication, a little before the 
American Revolution, of the results of that experiment, which furnished 
the stimulus and the exemplar for our own early attempts at systematic 
legal education.’* From the beginning, legal education in the new nation 
was associated with universities. In 1779, Thomas Jefferson created a pro- 
fessorship of law at William and Mary College and, before the end of the 
century, three other universities followed suit. The first encumbent at 
Columbia University, appointed in 1793, was the celebrated James Kent, 
one of the founders (with Marshall and Story) of American law. But 
whether or not inspired by the example of Blackstone’s Vinerian chair, 
these early professorships certainly prepared the future of legal education 
in North America. Training for the law early became, and has remained, 
affiliated with the universities. 

But affiliation did not prove to be integration. There was, in the Amer- 
ican adaptation of Blackstone’s university law school, no fulfilment of his 
vision of its taking a place of influence and leadership. The early set in the 
direction of the continental tradition was of short duration. It terminated 
in the late 1820’s with the wave of democratic feeling that swept the coun- 
try, reaching its crest in the election of Andrew Jackson as President of the 
United States in 1828. The effect of Jacksonian democracy, with its ele- 
vation of the rights of the common man, on the cause of legal education, 
while difficult to appraise, was certainly considerable. 


5J. B. Thayer, “The Teaching of English Law at Universities” (1895), 9 Harvard 
Law Review 169 at p. 170. 
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Here was a political creed that had no respect for formal education, and par- 
ticularly one that had no patience with educational prerequisites for the prac- 
tice of law or the attainment of public office. In its implications this creed 
seemed to hold that all male citizens had the inherent right to practice law. ... 
In reversing the trend of legal education and of bar admission, this popular 
doctrine tended to undermine the structure of the legal system . . . its effect 
was to abase the personnel of the legal profession and of the judiciary and to 
lower the standards of judicial administration.* 


With this movement in politics came the man who was to implement it 
in legal education. One year after Jackson’s election Joseph Story was ap- 
pointed to the Dane professorship of law at Harvard. It is one of the para- 
doxes of the history of legal education that Story should have been one of 
history’s instruments for diverting legal education from the path Blackstone 
had intended. Associate Justice of the United States, scholar, prolific text 
writer, admirer of Mansfield, a man with a lively appreciation of the 
relevance of non-professional studies, he seemed to embody the liberal tra- 
dition in law. Yet he, perhaps as much as any man, accomplished that 
separation of law from other university disciplines against which Black- 
stone had struggled. 

Story’s law school at Harvard, then as now one of the most influential, 
drew away from the rest of the university. The applicant for his school, far 
from being required to attend classes at or participate in the life of the uni- 
versity, did not even have to qualify for admission to the university. In fact 
there were no admission requirements at all. This policy was in conformity 
with prevailing political opinion. Entrance standards were meaningless in 
the face of the dogma that held every man equal, if not in ability at least 
in opportunity. The distinction thus created between law student and uni- 
versity student marked a trend. Legal education and liberal education, 
from Story’s time on, took different paths. The law school remained in the 
university but not of it. 

What Story began, Langdell completed. The case method meant just 
what it said, the study of cases and nothing else. So far from extra-legal 
materials having any relevance for the student, even statutory material was 
suspect. With Langdell, the life of the law was logic, not experience. If his 
method deepened legal education, it also narrowed it. And when, towards 
the end of the nineteenth century, the general level and standards of the 
profession demanded changes in the field of education, the very virtue of 
his system proved an obstacle to reform. In the face of the obvious merit, 
instant success, and widespread adoption of the case method, few ques- 
tioned the quality of legal education itself. As a pedagogical instrument for 
sharpening the intellect, the method had been without rival and, within its 
limitations, beyond reproach. It was only natural, therefore, that reform 
should by-pass the one proved and successful part of a lawyer’s education, 


®Harno, pp. 39-40. 
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his formal law school training. Instead, reform fastened on pre-legal edu- 
cation. It took the shape of raising admission requirements. The beginning 
law student must go to college, spend time there, accumulate course credits. 
The standards were necessarily wooden and mechanical. The law schools 
had become segregated from the rest of the university so there was little pos- 
sibility for co-operation with, let alone control over, other faculties as to 
the content and quality of this pre-legal work. 

At present, the minimum standard set by the American Bar Association 
is the automatic one of three years of college,’ although many, if not most, 
schools require a bachelor of arts degree. The net effect of the reform move- 
ment has been to make legal education not only professional but graduate. 
Making the bachelor of arts degree compulsory will simply make this result 
official. The tragedy of this effort to improve standards has been its ten- 
dency to divide rather than unite law and the social sciences. With pre-legal 
work made undergraduate, law school work perforce becomes graduate. 
And with the law school as a graduate school physically, socially, and intel- 
lectually separate from the rest of the university, the study of the humani- 
ties and sciences on the one hand has been permanently severed from the 
study of law on the other. This separation exists at a time when the best 
contemporary thought seeks to join them. Changing casebooks to books of 
“cases and materials” is a poor substitute for making the work of law 
teacher and law student an integral part of undergraduate university life. 

This excursion into the history of Anglo-American legal education pro- 
vides perspective with which to view my suggestion of restoring law to its 
original place in the university. There is certainly nothing radical about a 
proposal with such honourable antecedents. Things have always been so on 
the continent. They might well have been so in England. Had the univer- 
sities not been preoccupied with Roman and ecclesiastical law they would 
undoubtedly have taken on the common law as a branch of general learn-, 
ing. Even so Blackstone might have altered things, but ingrained tradition 
was against him in England, Jacksonian democracy against him in America. 
But for the accidents of history it might never have been necessary to argue 
that law should be made an undergraduate study like arts or medicine. 


7(1950) 75 Report of the American Bar Association 411. 








THE ENGLISH LAW OF TORTS: A CRITICISM* 
Ceci, A. WRIGHTt 


A number of situations in the law of torts, and particularly the law 
concerning liability for negligence, where the English treatment in 
decisions and textbooks seems both unsatisfactory and unnecessary, are the 
subject matter of the present article. The new edition of Winfield on Tort 
is used as the focal point for criticisms of the English attitude on the matters 
discussed. One reason for this is that English texts have had a profound 
effect on Canadian legal development and, on many points, it is the writer’s 
hope that Canadian courts will feel free to adopt other lines of thought, 
some of which are suggested here. Another reason is that Winfield repre- 
sents so well the traditional English treatment of the law of torts. The fol- 
lowing comments, while directed to Winfield’s book, raise much broader 
questions, the nature of which is considered in the concluding part of this 
article. 


I 


The first edition of the late Professor Sir Percy Winfield’s Textbook of 
the Law of Tort appeared in 1937 and, during his lifetime, attained that 
“place in the front ranks of English treatises” which the present writer pro- 
phesied in 1938.’ The last edition, the fifth, written by the author appeared 
in 1950. Now, on his death, it has fallen to Dr. T. Ellis Lewis to undertake, 
at the request of Winfield himself, the responsibility of producing the first 
edition of “Winfield” after the author’s death. 

Under these circumstances, it would be the easy way out for a reviewer 
to comment favourably on the admirable way in which the new editor had 
carried on the tradition of his predecessor; to speak briefly of the way in 
which all relevant new decisions had been duly incorporated, and to pro- 
phesy the same bright future for the book under the new editorship as it 
enjoyed during the lifetime of its original author. All of this could, with 
perfect honesty and candour, be said of the present volume. Indeed, I have 
no doubt it will be said many times even as I have little doubt that Win- 
field’s book will continue to go through many editions with the present 
editor or another who may be pressed into service by publishers anxious to 
keep up sales on a book that has “established” itself. 

The serious question—and one which will, alas, receive less and less 
attention as time goes on—is whether the book will be “Winfield” or “Ellis 


*The present article began as a modest and unassuming book review of Winfield on 
Tort: A Textbook of the Law of Tort (sixth edition by T. Ellis Lewis, London, Sweet 
and Maxwell Limited [Toronto, The Carswell Company, Limited], 1954, xl, 837 pp., 
$9.50). In essence, it is still a book review, although many will no doubt challenge its 
modesty. 

+Dean of the Faculty of Law, University of Toronto. 

1(1938) 16 Canadian Bar Review 237. 
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Lewis”? Sometimes, as one looks at the dozens of English texts “carried on” 
by editors who have written new editions of old authors, it would not seem 
to matter very much whose views on the subject were being printed. In- 
deed, in many quarters, I believe there is a naive (and dangerous) belief 
that a “good” textbook being concerned with presenting “existing” law 
should have no place for an author’s views in any event. If this be true then 
a text becomes a kind of abbreviated digest and the author is merely respon- 
sible for “arranging” the words of the courts. Only a belief of this kind can 
account for the way in which an original author’s manuscript can be 
changed, altered, or amended in edition after edition in the hands of sub- 
sequent editors. 

Winfield himself apparently agreed to a large extent with the view that 
the author of a textbook should “follow” the courts rather than attempt to 
assist them or, perish the thought, “lead” them. One of my criticisms of 
his book when it first appeared was that he suggested little toward clearing 
up obscurities, pruning away anachronisms, or attempting to find within 
the case law itself more solid foundations on which to proceed than had 
been made articulate by the judges in their piecemeal enunciation of de- 
cisions. Indeed, in writing to me on the subject, he indicated that a book 
which explored basic problems in tort rather than repeating the old shop- 
worn concepts (e.g., “nuisance”), which frequently do more to confuse 
than enlighten, would so shock the traditional attitude of the profession as 
to be commercially impossible. The result, therefore, was another “tra- 
ditional” book, keeping all the mysteries of “trespass,” “nuisance,” and 
their ilk which, unfortunately, because, amongst other reasons, they were 
found in his book, have been perpetuated by the courts. And so the circle 
of encompassing gloom goes on. 

In 1938 I expressed my disappointment in the first edition of Winfield 
not because it was any worse than the then existing best English texts on 
torts but because it was not a great deal better, and in particular because 
it did not do more “to expose—if not to solve—glaring inconsistencies” by 
getting to the fundamental problems of fact, instead of over-emphasizing 
the language of legal concepts. The pattern set by the first edition did not 
change in later editions by the author; and I have watched a generation of 
students, puzzled by the difficulties and seeming inconsistencies arising from 
a study of the problems raised by the case law, turn from the pages of Win- 
field, who repeated the same seeming contradictions as the cases, to a book 
like Prosser on Torts where at least an attempt is made to find a path in 
cases where the courts seem to prefer to walk in darkness. This is not in- 
tended so much as a criticism as a statement of fact, and if it be critical, 
it is not a criticism of Winfield so much as of a professional attitude that 
had come to regard all words that courts used as law, regardless and even 
contrary to what they were doing in fact. 

And now comes the question—what has Dr. Ellis Lewis done, what will 
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he do with a book of this nature? An editor who is presented with such a 
thankless task may do one of three things: (1) retain everything the 
original author wrote—thus giving some semblance of truth to the retention 
of the title—and add anything of his own in brackets or different type; 
(2) write an entirely new book of his own under the guise of “editing’’; 
(3) piece in bits of his own, deleting here and there so that the book is in 
appearance and arrangement the same but is in process of becoming some- 
thing quite different. The first is obviously unsatisfactory since it is bound 
to contain flat contradictions and eventually become so confusing (see the 
earlier editions of Jarman on Wills) as to require a complete rewriting. 
The second is glaringly dishonest. The third permits a process of evaluation 
and change dear to the hearts of lawyers by which new wine can be slowly 
poured in old bottles and an entirely new product produced without ever 
admitting it. 

The third method is that adopted by Dr. Lewis. He has begun to “piece 
in” his own statements along with those of the original author—deleting 
and substituting here, merely adding in other places. As he himself states 
in the Preface (p. v), “the first edition by a new editor does not present 
the right opportunity for drastic revision.” This is revealing, and, in this 
reviewer's opinion, an accurate estimate of what has happened and will 
likely happen to this book. The editor is not content with many things in 
Winfield’s treatment of torts. He has made many changes now, varying in 
importance and magnitude, and in the future it may be expected he will 
turn to “drastic” changes. 

This is no criticism of Dr. Ellis. On the contrary. The present volume 
despite an addition of 136 pages of text is still predominantly Winfield. The 
editor has even been able to keep the additional material in the same num- 
ber of sections and to observe and keep the same numbered sections within 
each chapter even though one section (s. 168) merely states the elimination 
of the corresponding section (and incidentally an entire chapter) in the 
fifth edition. The section and chapter eliminated dealt with strict liability 
for “dangerous operations.” Dr. Ellis, somewhat cavalierly, eliminates this 
on the ground that “the current view is against the existence of such a 
separate tort.” It is true that Scott L.J. said many queer things about lia- 
bility for “ultrahazardous activities” in Read v. Lyons,’ but this reviewer 
still believes—and teaches—that there is not a “tort” but a principle in 
English law which imposes a liability for the non-negligent miscarriage of 
dangerous operations which injure the interests of persons who are not 
barred by participation in, or by direct benefit from, such operations. The 
reviewer's belief is unimportant. Winfield’s view has now been given the 
first reading of an obituary notice. No doubt we may soon look forward to 
its committal to oblivion. 

While the new edition is primarily Winfield, Dr. Lewis has already shown 

2[1945] K.B. 216. 
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his dissatisfaction with many instances of Winfield’s treatment. In some 
places he has done almost a completely new job, for example, section 32 
on “Master and servant,” which is definitely an improvement over the old 
edition. In the main, however, he has confined himself to the extremely 
difficult and frustrating task of attempting to bring in new insights, new 
approaches, and different points of view, without disturbing too much the 
material he was “editing.” The result is, without doubt, a much better book 
than the fifth edition as produced by Winfield. It is, however, not a happy 
result. It certainly does not do justice to Dr. Lewis who, however he at- 
tempts to conceal it, has ideas on the law of torts that just do not fit in the 
Winfield mould. It is, as I have said, not fair to Winfield either. It is cer- 
tainly not fair to the public since they are deprived of Dr. Lewis’s own 
views in a straightforward and completely developed whole. Even if Dr. 
Lewis were to give these views in subsequent editions, are we not entitled to 
have Winfield in his entirety in order to mark the true points of difference? 

Because the production of a “new Winfield” is an important event, and 
because we have ventured to criticize both the original Winfield and the 
Ellis Lewis—Winfield, some specific illustrations to support the generality 
of the foregoing observations seem called for. Perhaps they can be roughly 
dealt with as (a) instances of “piecing in” where the new editor has in a 
sense “improved,” attempted to improve, or indicated a desire to improve, 
the old edition but has fallen short because of the nature of his task; and 
(6) instances where the old has been left alone or reinforced when it should 
have been changed. 

This reviewer never considered Winfield’s treatment of negligence as 
satisfactory. Throughout all editions, and continued by Dr. Lewis, Winfield 
contrasts negligence as a “mental element” or “state of mind,”* with negli- 
gence as an independent tort. Whatever the history of “negligence” may or 
may not have been, it is difficult to see, at least since the decision in Vaughan 
v. Menlove* adopted the test of the reasonable man, how linking negligence 
with a state of mind can lead to anything but confusion and misunderstand- 
ing, particularly to a student. Despite the popular concept of “fault,” it is 
fairly easy to demonstrate that in most cases negligent conduct is simply 
conduct that falls below the standard deemed normal in a given com- 
munity. To speak of “a” tort of negligence, seems almost as indefensible 
despite the current usage. Some interests are protected against negligent 
invasions and some are not. Conduct may be negligent with regard to some 
interests and not to others. If we are to speak of the kind of conduct we call 
“negligent” as “a” tort, we might just as well say that “intention” is a tort. 
Even in the present confusion of the law of torts this has not yet been sug- 
gested. 

The truth of the matter is that we can never speak of negligent conduct 
unless we think of “risk” and that immediately raises questions of “risk to 


8Winfield, supra, pp. 22-3. 4(1837) 3 Bing. N.C. 467, 132 E.R. 490. 








88 Tue University oF Toronto Law JourNAL 


whom” and “risk of what.” For the purpose of dealing with these questions 
we have evolved a number of artificial techniques, such as “duty of care,” 
“remoteness,” and “proximate cause.” All are concerned with the same 
basic problem of what harms are to be included within the unreasonable 
risk created by defendant’s conduct, and until such time as these artificial 
concepts and techniques are made subservient to this main inquiry we may 
expect confusion and chaos in our decisions and, unfortunately, in our texts. 

In a previous review I deplored the way in which Winfield treated “re- 
moteness of damage” in chapter u of his book, long before any examination 
was made of the basic problems of negligence. This “hiving-off” can, of 
course, be supported by the many statements in English courts distinguish- 
ing “liability” from “compensation,” remoteness apparently being con- 
cerned with the latter and thus capable of separation from the former. Dr. 
Lewis was faced with this well-nigh insurmountable difficulty of making 
any clear presentation of the problems of negligence. To have removed all, 
or most, of the “general” part (as the writer believes sound) and to have 
treated the matters raised in that part with reference to specific situations 
would have been such a “drastic” revision as to have resulted in a new 
book. At the same time there are indications in the present book that Dr. 
Lewis saw the difficulties and appreciated the problem—which in itself is 
a definite advance over former editions. The end result, however, must still 
be considered unsatisfactory. 

In the chapter on negligence Dr. Lewis has added a great deal of his own 
to section 123 on the “Duty to take care.” He ends the section (p. 490) by 
referring to Denning L.J., who recently pointed out® that “duty,” “causa- 
tion,” and “remoteness” were merely different ways of looking at the same 
question: “Is the consequence fairly to be regarded as within the risk 
created by the negligence?” Given this judicial opening, even an English 
text writer might perform a useful function without committing the sin of 
academic innovation by making a critical re-examination of all the cases 
in which “liability” has been carefully separated from “compensation.” 
Just previously (p. 489), Dr. Lewis stated that one of the big problems of 
duty of care included the questions, “. . . against what dangers must care 
be exercised, who are the persons to whom it is owed. . . .” Does this not 
include the questions customarily treated under “remoteness”? In section 
21, on “Remoteness of damage,” Dr. Lewis has “pieced in” to Winfield’s 
discussion several new pages. Here, however, there is less awareness of the 
similarity of the “duty” and “remoteness” concepts and, consequently, less 
satisfactory treatment of the basic problem. This is particularly unfortunate 
at a stage in the book where a student encounters remoteness at the outset 
of his reading. Compare, for example, Dr. Lewis’s additions on page 83, 
following a discussion of In re Polemis.® He first cites Denning L.J. as ex- 

SRoe v. Minister of Health, [1954] 2 Q.B. 66, 81 ff. 


®In re an Arbitration between Polemis and Furness, Withy and Company, Ltd., 
[1921] 3 K.B. 560, 90 L.J.K.B. 1353, 126 L.T. 154. 
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pressing doubts whether Jn re Polemis could survive the decisions in 
Donoghue v. Stevenson,’ Bourhill v. Young,’ Aldham v. United Dairies,® 
and Woods v. Duncan.” There is no further elaboration of the doubts, but 
in view of the further reference to Denning L.J. at page 490, it would seem 
that he perceived that all of these decisions were concerned with defining 
risk as a matter of law. The first two cases referred to, because the question 
concerned “risk to whom,” used the “duty” concept, the last two, being 
concerned with risk “of what,” spoke of causation. That the latter two 
might just as well have used the duty approach is clearly indicated in the 
majority judgments in the Palsgraf Case."* Dr. Lewis, however, continues 
on page 83 with a statement of Lord Wright that it was essential to observe 
the distinction between “initial liability” and “measure of damages” and 
that, while foreseeability of risk had been accepted by the House of Lords 
as the test of the former, it had yet to determine the test for the second 
question of remoteness. A reference to the Court of Appeal in Thurogood 
v. Van Den Berghs and Jurgens, Ltd.,’* which purported to affirm this 
distinction, completes the discussion on page 83. 

In language this is no doubt correct. If, however, one examines the prob- 
lem before the House of Lords in Glasgow Corporation v. Muir,” the dis- 
tinction between liability and compensation becomes illusory. In that case 
the proprietress of the defendant’s tea room permitted a large number of 
children to gather in a narrow passageway through which, to her knowl- 
edge, a large tea urn of scalding water was about to be carried. In some 
unexplained way the urn was spilled at this spot and some of the children 
injured. The majority of the House of Lords merely found that there was 
no negligence established and exonerated the defendant. Duty seemed diffi- 
cult to deny in a “general” way," since the proprietress could undoubtedly 
foresee many risks from allowing children to congregate. The issue, of 
course, was whether the particular risk of being scalded which subsequently 
occurred might have been foreseen as likely to happen. The case is par- 
ticularly interesting since it would appear that the presence of so many 
children in a narrow passageway did create an unreasonable risk of scald- 
ing—as a result, for example, of the children -jostling the carriers. That 
particular risk, or more accurately that method, of scalding did not, how- 
ever, eventuate and because it did not happen, the defendant was exoner- 
ated. The point is that the defendant could very well have been held negli- 
gent—in creating a risk of scalding from jostling—but exonerated because 
this particular risk, or method of scalding, did not culminate in harm. This 


*{1932 A.C. 562, 101 L.J.P.C. 119. 
8[1943] A.C. 92, [1942] 2 All E.R. 396. 
9[1940] 1 K.B. 507, [1939] 4 All E.R. 522. 

10[1946] A.C. 401. 





11Palsgraf v. Long Island Railroad Co. (1928), 248 N.Y. 339, 162 N.E. 99. 

12[1951] 2 K.B. 537 {1951} 1 7 E.R. 682. 

18[1943] A.C. 449, [1943] 2 All E.R. 44. 

M4Lord Wright expressly stated that it was “not open to question” that defendant 
owed a “duty” to the children. So, also, Lord Romer. 
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was certainly the view of Lord Romer and semble of some members of the 
Court below. Lord Romer based his conclusion on this ground on “causa- 
tion”—“the breach of the duty would not have been the cause of the acci- 
dent.” It could just as easily, and as accurately, have been said that the 
defendant owed no duty of care to see that the carriers did not drop or 
throw the water about. When the House of Lords held the defendant was 
not negligent since the proprietress could not have foreseen “such an event 
as happened”—does this deny negligence for some other risk or method of 
scalding? Suppose a jury had found the defendant negligent in allowing 
children to gather in the hallway? Would the holding of the House of Lords 
have supported the wide statement of the Court of Appeal in the Thuro- 
good Case? It is submitted that it would not. 

None of these questions are even raised in the section on remoteness. 
Further, the present editor continues to include the nervous shock cases 
under the “remoteness” heading, albeit not without some misgiving. To 
say, however, that “the better view today is that it [semble nervous shock] 
is a separate tort relating to physical or bodily security” (p. 93) is, to this 
reviewer, less intelligible than saying “negligence” is “a” tort. How a type 
of injury, any more than a type of conduct, can be a tort requires further 
clarification. Despite the fact that the section on remoteness seems both out 
of place and unsatisfactory, at the very end of the section Dr. Lewis adds 
about a page and a half (pp. 97-9) which indicate again an awareness of 
the pitfalls in the overworked “causation” concept. Here he points out the 
vital distinction between “cause” in fact and “cause” used as a method of 
limiting liability for acts which are in fact a cause of the plaintiff's harm. 
This distinction has never been properly stressed in the English books with 
the result that many important policy decisions go by default as questions 
of fact on causation."* Had Dr. Lewis begun his discussion of “causation” 
and “remoteness” with this text we would have had greater clarification 
as well as a unifying link with some of the later chapters on negligence. We 
would probably have had an entirely new book as well—and that is the 
point of my story. 

The instance just dealt with is one of many where the new editor, appar- 
ently aware of the desirability of change because of what he has “pieced 
in,” found it impossible to develop an entirely new approach, within the 
existing framework of a new edition. Space does not permit full treatment 
of all these instances but the following, taken from the field of negligence, 
are some of the more important: 

(1) Dr. Lewis has added pages 484—90 to Winfield’s section on “Duty 


15Compare Scott L.J. in Rothwell v. Caverswall Stone Co. Ltd., [1944] 2 All E.R. 
350, discussed by the present writer in (1945) 23 Canadian Bar Review 440. Compare 
also Weld-Blundell v. Stephens, [1920] A.C. 956, where Viscount Finlay said that the 
question whether defendant should pay for damages produced by his own and another’s 
“wrongful” act was a question of fact for the jury. Lord Sumner said it was “a question 
of law.” The fact that “liability” was found in a breach of contract—thus eliminating 
risk as a “duty” element—may be responsible for the confusion in language and result 
in that case. 
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of care.” These pages alone contain ideas shortly and incompletely stated, 
that could lead to an entire change of approach to many topics. We have 
already dealt with part of this addition in connection with the “risk” notion. 
To show the mixed bag that the editor pushed into a “duty” section, he 
begins by considering the limitations placed on Lord Atkin’s test of “duty” 
in Donoghue v. Stevenson.’* This list contains six heads, most of them 
briefly stated. We are concerned here only with the first—“omissions as 
opposed to acts” (p. 485). 

This problem has been but little considered in the English texts despite 
the pioneer efforts of Professor Bohlen and the later work of Seavey’ and 
others. The problem has many aspects and raises several distinct but not 
entirely unrelated questions, At the outset it would seem essential to appre- 
ciate that a duty to act for the protection of another is quite different from 
a duty to refrain from doing a positive act creating risks of harm to persons 
or tangible property. For example, if A does something on his own land 
which creates an unreasonable risk to B, his guest, no one worries much 
about categorizing B as an invitee or licensee or even, perhaps, as a tres- 
passer.’® The difficulty arises when B is injured by something already exist- 
ing on A’s land.’® Does A owe B a duty to inspect and discover this situa- 
tion? And if he knows of it what must he do for B’s protection??? Another 
situation of appalling difficulty and confusion is to determine whether what 
looks like a failure to confer a benefit (sometimes referred to as “non- 
feasance”) is in reality the infliction of harm (sometimes called a “mis- 
feasance”). The whole question of gratuitous undertakings and reliance 
thereon is here involved." So is the question whether the non-performance 
of a promise made to one person may not be, from the point of view of a 
third person, the creation of an unreasonable risk of harm.” It is here we 


16[1932] A.C. 562. 

17F. H. Bohlen, “The Basis of Affirmative Obligations in the Law of Torts” (1905), 
53 University of Pennsylvania Law Review 209 at pp. 237, 337, reprinted in Bohlen, 
Studies in the Law of Torts (Indianapolis, 1926) at p. 33; W. A. Seavey, “Mr. Justice 
Cardozo and the Law of Torts” (1939), 39 Columbia Law Review 20, 52 Harvard Law 
Review 372; 48 Yale Law Journal 390; Seavey, “Reliance upon Gratuitous Promises or 
Other Conduct” (1951), 64 Harvard Law Review 913. 

18Mourton v. Poulter, [1930] 2 K.B. 183; Hiatt v. Zien and Acme Towel and Linen 
Supply Ltd., [1940] 1 D.L.R. 736 (B.C.C.A.); C.P.R. v. Kizlyk, [1944] S.C.R. 98, 
[1944] 2 D.L.R. 81. 

19Sometimes referred to as the “static” condition of the premises. This may be mis- 
leading unless “static” is broadened to include normal operating conditions as opposed 
to the addition of a new and unexpectable risk. Compare Addie v. Dumbreck, fi929] 
A.C. 358 and Excelsior Wire Rope Co. Ltd. v. Callan, [1930] A.C. 404. 

20The failure of generalizations concerning negligence, like Lord Esher’s in Heaven 
v. Pender (1883), 11 Q.B.D. 503, and Lord Atkin’s in Donoghue v. Stevenson, [1932] 
A.C. 562, may, to some extent, be traced to a failure to distinguish the two situations. 
See Wright, “Negligent ‘Acts or Omissions’” (1941), 19 Canadian Bar Review 465. 

21Compare the difference of judicial opinion in East Suffolk Rivers Catchment Board 
. a in the House of Lords, [1941] A.C. 74, and in the Court of Appeal, [1940] 

.B. 319. 

22See W. L. Shattuck, “Gratuitous Promises—A New Writ” (1937), 35 Michigan 
Law Review 908; Seavey, “Reliance upon Gratuitous Promises or Other Conduct” 
(1951), 64 Harvard Law Review 913; Comment on “Liability in Tort for the Negligent 
Non-Performance of a Promise” (1931), 45 Harvard Law Review 164. 
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run full tilt into the still lively but misleading concept of “privity of con- 
tract.” 

Dr. Lewis seems to be aware of these problems but the one page he allots 
himself to deal with them is certainly not adequate and perhaps explains 
some of the resultant confusion. Thus he says, rightly enough, that many 
cases of omission are really cases of commission and cites the liability of an 
invitor to an invitee “where the defendant has created the dangerous situa- 
tion.” The difficult and distinguishing case is, of course, where the invitor 
has not created the situation. It is hard to understand Dr. Lewis’s explana- 
tion (p. 682) of Ball v. L.C.C.* as a case where “no positive act of mis- 
feasance had been committed” when the defendants had created a situation 
of danger by installing a boiler which was found to be dangerous.** 

The really difficult cases are those where A fails to perform an under- 
taking with B, e.g., A the servant of an occupier of land, B, fails to appear, 
as he has contracted with B to do, in order to warn the public of a danger. 
As a result C is injured. It is customary to say that A is not liable to C since 
it was a mere non-feasance and his only obligation was to B in contract.* 
It can be argued, however, that A by making his promise caused B to rely 
on his presence and that prevented the employment of a person who would 
have saved C from harm. There is thus an act creating a relationship in 
which failure to “carry through” is in reality the infliction of harm rather 
than the failure to confer a benefit. Carelessly to deprive another of assis- 
tance should be treated as the careless infliction of harm, and a recent 


28[1949] 2 K.B. 159, [1949] 1 All E.R. 1056. 

24Salmond on the Law of Torts, 11th ed. by R. F. V. Heuston (London, 1953) at p. 
602, makes the same point even more emphatically: “The defendants had, of course, 
committed no positive act of misfeasance.” This last phrase is far from self-explanatory. 
Indeed the learned editor of Salmond cites Malone v. Laskey, [1907] 2 K.B. 141, as a 
case where a “positive act of misfeasance had been committed.” As the defendants in 
that case had failed to repair a cistern which was in a bad condition before they started 
and apparently remained in a bad condition when they finished, it could easily be argued 
that the defendants had really failed to do anything—in the sense of creating a new risk 
by repairing. In truth, the defendants had represented that the cistern was now in good 
shape and that representation should have been considered as the careless creation of a 
risk of harm to the plaintiff who would thereafter use less care for her own safety. It 
was on this ground that the plaintiff in Malone v. Laskey failed since the court refused 
to impose a liability for “innocent misrepresentation.” On this ground the case is in- 
consistent with Haseldine v. Daw, [1941] 2 K.B. 343, and, it may be suggested, with 
other cases as well: see fn. 31, infra. Similarly, it might appear from the judgment of 
Stable J. in Ball v. L.C.C. that the defendants, by negligently installing a boiler without 
a safety-valve, created an unreasonable risk of harm by representing the thing installed 
as safe when, in fact, it was “dangerous” (in the sense of containing an undue or un- 
reasonable risk of harm to the plaintiff). Perhaps the Court of Appeal by their judg- 
ment meant that there was no undue or unreasonable risk created by the defendant. 
In that case it was simply a case of no negligence. What the Court meant by apparently 
accepting the finding of negligence (apart from the “duty” concept) and deciding the 
article was not “dangerous per se” is something which the present writer finds impos- 
sible to understand. This, however, he is willing to accept as a personal shortcoming 
since the text writers in England seem to find the case crystal clear and, apparently, 
satisfactory. The writer, adopting the language of Lord Buckmaster in Donoghue v. 
Stevenson, used with reference to George v. Skivington, would earnestly hope that for 
Canada, at least, both Malone v. Laskey and Ball v. L.C.C. might be “buried so securely 
that their periurbed spirits shall no longer vex the law.” 

25Lane v. Cotton (1701), 12 Mod. Rep. 472, 88 E.R. 1458. And see G. L. Williams, 
Joint Torts and Contributory Negligence (London, 1951), p. 436, fn. 11. 
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judgment of the Supreme Court of Canada squarely held that the non- 
performance of a servant’s duties might constitute negligence.”* A proper 
consideration of this problem would involve a comparison of the relation- 
ship between contract and tort. In Winfield, the last chapter in the book, 
“Tort and Contract,” deals with a few of the problems, but, in the writer’s 
opinion, with nothing that really matters, such as the situations mentioned. 

(2) Related to the problem of “nonfeasance” is the broader question of 
“reliance” as the basis of liability in negligence. It undoubtedly arises in 
such cases as East Suffolk Rivers Catchment Board v. Kent,” referred to 
by Dr. Lewis in the short passage on “omissions” (p. 486).7* Reliance un- 
doubtedly underlies all the occupier cases in which courts seem singularly 
incapable of flexibility save in the “contract” cases where the concept of 
“{mplied warranty” gives them unlimited scope in using their powers of 
imagination to “imply” terms—and to create duties and standards. To the 
extent that the law is creating the obligation in these cases quite apart from 
any promise of the parties, it seems odd to insist on separating them so 
rigorously as the English courts do from other situations in tort—par- 
ticularly since apart from the “implied term” fiction, all other incidents, 
such as damages, follow the tort line. Dr. Lewis follows the Winfield— 
English court line, but he does mention the possibility of a duty in tort 
(p. 677, fn. (b)). He nowhere explains, however, what the “implied term” 
in a contract made by A and B may or may not do for C, a guest of B’s.” 

It may be suggested that reliance by a plaintiff furnishes the basis on 
which a manufacturer is held liable; this is true of all situations where a 
representation of safety or quality may be involved.® Dr. Lewis appreciates 
this in the case of injury to persons or tangible property (p. 487) but in 


26See Grossman v. The King, [1952] 1 S.C.R. 571, [1952] 2 D.L.R. 241, where a 
servant of the Crown in charge of an airport failed to mark properly an obstruction in 
the runway. Liability of the Crown depended, by statute, on establishing the servant’s 
actionable negligence. A majority found such negligence. Locke J., dissenting, based 
himself on Lane v. Cotton, and the non-liability of a servant to third persons for the 
non-performance of his contractual obligations. Compare the earlier case of The King 
v. Anthony, [1946] S.C.R. 569, [1946] 3 D.L.R. 577, where a divided court held that 
breach of a duty owed to the Crown by a military officer under military regulations 
could not constitute negligence towards a third person injured as a result of the non- 
exercise of the officer’s duties. 

27[1941] A.C. 74, [1940] 4 All E.R. 527. 

28See also Loader v. London and India Docks Joint Committee (1891), 8 T.L.R. 5. 

29Compare Lockett v. A. @ M. Charles Ltd., [1938] 4 All E.R. 170, where on a 
sale of goods to a wife, causing injury to her through a breach of warranty of mer- 
chantable quality, a husband was allowed to collect special damages. Why? In contract 
or tort? And if A takes a friend B to a hotel (Bell v. Tranco Hotels, [1953] 1 Q.B. 473) 
or to a physical training class (Gillmore v. L.C.C. (1938), 159 L.T. 615), A paying all 
the bills, and A and B are both injured by the defective condition of the premises, is 
there one liability to A and another to B? Anyone who has attempted to explain to law 
students that there “might” be, blushes at the recollection of their outspoken comments 
on “British justice.” And why are situations like this avoided in a students’ text? It 
is what students want to know and have a right to demand. 

30Should an English text not take cognizance of the fact that American courts, acting 
on the element of representation and the historically correct view of warranty as a form 
of tortious liability, are tending increasingly to impose a strict liability (“warranty”) 
on manufacturers to ultimate consumers? See e.g., Escola v. Coca Cola Bottling Co. of 
ae (1944), 150 Pac. (2d) 436: a heresy, true, but it may be a heresy in the right 

irection. 
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excepting “negligent misstatements” from the test of duty to take care he 
does not do justice to the progress already achieved in the English case 
law.** Dr. Lewis in a footnote (p. 656) raises a question concerning Win- 
field’s absolute statement that a giver or lender of a chattel is liable only for 
“wilfulness or gross negligence”*? in not revealing a defect known to him. 
It is submitted that much of the apparent difficulty might disappear were 
various situations approached by an inquiry into the expectations engen- 
dered. Thus, a gift of a motor car by a private owner might well involve 
different liability than a gift by a manufacturer of the car, or even by a 
distributor of cars. The concept of “gift” should not blind us to the actual 
facts that should govern liability. 

(3) In dogmatically excepting real property from the Donoghue test of 
negligence (p. 487) Dr. Lewis states that this is because the law was clearly 
settled by Cavalier v. Pope** before Donoghue v. Stevenson (pp. 487, 681). 
This is to remove the holding of Cavalier v. Pope from its facts. If, as ap- 
pears likely, Dr. Lewis felt Cavalier v. Pope was an unfortunate decision, 
why not say so and then suggest means of confining it to its facts so that 
future real property cases might, if possible, be distinguished?** After all, 
the plaintiff in that case knew of the dangerous condition left unrepaired 
by the defendant landlord. The case would seem to be no authority where 
the landlord created the danger (Otto v. Bolton*® to the contrary) and the 
plaintiff was ignorant of it. It is the writer’s hope that Canadian courts will 
ignore all this nonsense about the real property cases.** 

(4) In the crowded pages on duty of care, Dr. Lewis “pieces in” a short 
paragraph (p. 488) which states, cryptically, that in negligence “duty” 
may be fixed by statute, resulting in “statutory negligence.” For this he cites 
Lochgelly Iron & Coal Co. v. M’Mullan,™ a decision that Winfield ignored 
in this context. Indeed, the treatment of the effect of penal legislation on 
civil liability was one of the weakest sections in Winfield’s book. It is still 
inadequate. In the chapter on “Remedies” there appears a section on “Sta- 
tutory remedies: how far exclusive,” where the extraordinary usurpation 
of legislative power by the courts is covered by their own language of “in- 
terpretation.” That a penal statute never intended—and in a country like 


31Mercer v. S. E. @ C. Ry. Co., [1922] 2 K.B. 549; Kubach v. Hollands, [1937] 3 
All E.R. 907; Watson v. Buckley, [1940] 1 All E.R. 174; Haseldine v. Daw, [1941] 2 
K.B. 343, are all instances in which a representation was subsumed under the head of 
negligence. 

32Query the latter expression in view of p. 494 in Dr. Lewis’s edition. 

$3[1906] A.C. 428. 

84This is the approach taken in Williams, “The Duties of Non-Occupiers in Respect 
of Dangerous Premises” (1942), 5 Modern Law Review 194. 

35[1936] 2 K.B. 46, [1936] 1 All E.R. 960. 

36In view of the general tendency of Canadian courts (including the Supreme Court 
of Canada) slavishly to follow English case law, the hope seems slightly forlorn. How- 
ever, the robust and sound views of Adamson J. in Johnson v. Summers, [1939] 2 D.L.R. 
665, [1939] 1 W.W.R. 362, are an indication that Canadian courts can, if they choose, 
find ways of placing Canadian law, in this respect, in a sensible light. 

87[1934] A.C. 1. 
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Canada, may be constitutionally unable—to confer a civil cause of action 
is now apparent to almost every one except the courts.*® In the paragraph 
referred to Dr. Lewis probably means that the statute assists in fixing a 
standard for a relationship which already presupposes a duty of care apart 
from the statute. Whether a penal statute “conclusively” fixes a standard, 
or whether it, like proof of a custom, is evidence to assist a court or jury in 
fixing a standard needs more than one paragraph. Dr. Lewis indeed adds 
another one at page 506 where he deals with “breach of duty of care,” but 
this does not advance the matter much. Again, Winfield omitted the prob- 
lem entirely. Dr. Lewis noted the omission and attempted in a paragraph 
to deal with a problem that needs the greater part of a chapter. To get 
behind the language of the cases and see what really is being done is desper- 
ately needed, particularly for the benefit of countries like Canada where 
the fiction of “conferring of a cause of action” can not even act as an opiate 
in the face of constitutional realities.*® 

(5) On page 51, Dr. Lewis states that “it is doubtful whether much 
advantage is gained by the continued use of the phrase inevitable accident.” 
With this statement, the writer heartily agrees. Indeed he would go further 
and suggest that the phrase is downright misleading. Unfortunately, the 
statement of Winfield at page 47, to the effect that the defendant under a 
plea of inevitable accident must prove there was no negligence on his part, 
is retained. For this statement Dr. Lewis now has added as authority The 
Merchant Prince.*° This is the first time this decision has appeared in Win- 
field’s book. Just how that case can stand along with Dr. Lewis’s discussion 
of the plaintiff's burden of proof of negligence, unaffected by res ipsa 
loquitur (pp. 502 ff.), is never made clear. There are glaring inconsistencies 
here and the doubts expressed about The Merchant Prince by Devlin J. in 
Southport Corporation v. Esso*’ were earlier anticipated by Harrison J. in 
the New Brunswick decision of Sinclair v. Maillett.*® The comments of 
Denning L.J. on the phrase in the appeal in the Southport Case** are even 
more confused and confusing than the text, but undoubtedly support for 
some of his statements can be found in extracts such as those in Winfield’s 
book. When, at page 53, Dr. Lewis interpolates a passage to the effect that 
the defence of inevitable accident “cannot apply to the tort of negligence, 
for it is a denial of any duty of care” confusion reigns supreme and the 
reviewer must confess his complete inability to grasp the thought process. 

What is needed is a thoroughgoing attempt to eliminate “inevitable 


38C, L. B. Lowndes, “Civil Liability Created by Criminal Legislation” (1932), 16 
Minnesota Law Review 361; Clarence Morris, “The Relation of Criminal Statutes to 
Tort Liability’ (1933), 46 Harvard Law Review 453; Morris, “Role of Criminal 
Statutes in Negligence Actions” (1949), 49 Columbia Law Review 21. 

39Compare the Ontario cases refusing to recognize that Dominion criminal legislation 
dealing with conspiracies in restraint of trade had any relation to liability in tort for a 
conspiracy to injure by unlawful means; discussed by J. Finkelman in (1935), 13 Cana- 
dian Bar Review 517. 

40[1892] P. 179. 41[1953] 2 All E.R. 1204. 

4271951] 3 D.L.R. 216, 27 M.P.R. 335. 43/1954] 2 All E.R. 561. 
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accident” from our legal vocabulary. No doubt it came in procedurally with 
trespass. It, together with “trespass,” should long ago have been buried. 
On this point, however, Dr. Lewis has left alone the unsatisfactory treat- 
ment of Winfield. It is, therefore, a point to be considered when discussing 
things that are left untouched in the present edition and that the writer 
believes are long overdue for overhaul. In any event, by attacking inevitable 
accident, Dr. Lewis has at least created a problem he must solve if, indeed, 
he was not just finding a place to insert (p. 51, fn. (d)) in digest form the 
remarks of Greene M.R. in Browne v. De Luxe Car Services.** 

Before considering one or two instances where Winfield’s original text 
has been left unchanged, there are a few cases where it is difficult to tell 
whether Dr. Lewis is expressing views of his own at variance with Winfield’s 
or whether he is affirming the original text simply because a court may have 
used language consistent with Winfield’s. The difficulty probably arises 
from a failure to make frank and outspoken criticisms of judicial decisions 
with which the editor may disagree. And yet, is this not the function of a 
text writer as compared to the compiler of a digest? One instance is the 
discussion of “Dangerous chattels” which Winfield dealt with as “in prac- 
tice affiliated to strict liability” although in theory he indicated it was prob- 
ably a specific instance of negligence (p. 652). Dr. Lewis at page 653 adds 
almost a page of his own which seems clearly to express the view that lia- 
bility is imposed only for negligence. Now if this be so, why continue to 
treat or talk of chattels “dangerous in themselves” ?** Surely a student is 
entitled to helpful critical analysis of a problem completely confused by 
the verbiage of the courts. It is true that the English Court of Appeal in 
Ball v. L.C.C.** gave its blessing to the category of chattels per se danger- 
ous, relying on Malone v. Laskey.*' This case is discussed without apparent 
disapproval by Dr. Lewis at page 661. Fortunately for the reviewer he lives 
in a jurisdiction where he can still openly express his belief that Malone v. 
Laskey is contrary to Donoghue v. Stevenson and that Ball v. L.C.C. de- 
serves censure in language even stronger that that of Dr. Goodhart.** In 
separating “dangerous land and structures” from ordinary considerations 
of negligence, Dr. Lewis has followed Winfield—and the recent English 
decisions. This particular subject provides a special instance of “melancholy 
confusion’’*® incapable of adequate treatment in the present article. It will, 
however, be referred to later. 

A somewhat similar point lies in the continuation of the non-critical 


44[1941] 1 K.B. 549. 
45And why still further confuse the issue by a footnote on p. 655 in which Lord Porter 
in ~ House of Lords deals with what Dr. Lewis describes as “Rylands v. Fletcher 
chatte 3”? 
pon 2 oe = [1949] 1 All E.R. 1056. 
71 
<A. L. cae Reet Things and the Sedan Chair” (1949), 65 Law Quar- 
terly Review 518. And see the present writer’s comments supra, fn. 24. 
49C. A. Wright, Cases on the Law of Torts (Toronto, 1954) at p. 521. 
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manner in which Winfield—and the English courts—maintain that nui- 
sance and negligence must be kept separate. Indeed, Winfield contrasts 
and compares the two. With this, no doubt the language of most English 
courts agrees. As the writer has pointed out on several occasions, how- 
ever, “nuisance” is commonly used by the courts themselves to indicate a 
result® and negligence the manner or method by which a result is brought 
about. To contrast a method with a result would ordinarily be considered 
absurd, and the absurdity will not disappear simply because the House of 
Lords might say it did not exist. Dr. Lewis at page 581, in a passage he 
inserts into Winfield’s discussion of nuisance and negligence, refers to Lord 
Porter in Longhurst v. Metropolitan Water Board,®* where he said that 
“liability for nuisance without negligence or deliberate act is not readily 
established, apart, of course, from cases of the Rylands v. Fletcher type.” In 
the same section reference is made to Lord Simond’s statement in Jacobs 
v. London County Council,® that “negligence is not necessarily an element 
in nuisance.” Perhaps in England it is not seemly for a text writer to at- 
tempt to prove one or other of these statements, both made by members 
of the House of Lords, to be wrong by an examination of what has been 
done as well as what has been said. This may furnish some excuse for the 
weak conclusion of Dr. Lewis, that the boundary line between negligence 
and nuisance “cannot always be drawn with precision” (p. 581). It can- 
not afford justification for preserving what is a source of confusion to stu- 
dents, practitioners, and the courts. 


II 


This raises a broad question concerning textbooks. Admittedly the Eng- 
lish courts use the language of “nuisance” when the basic problem is essen- 
tially one of negligence. Should text writers follow this practice? To do 
so leads to further confusion since, as “taught law is tough law” the very 
texts used in a student’s training tend to indoctrinate in the confusion every 
one deplores. Even judges must have a lead in the bewildering case law 
and the responsibility of text writers is becoming increasingly heavy. If the 
courts look to the texts for a lead and the text writers take their pattern 
solely from the courts we are faced with a vicious circle from which only 
an occasional genius on the bench can possibly emerge. 


My = particularly, Wright, “The Law of Torts: 1923-1947” (1948), 26 Canadian 
Bar Review 46. 

1Compare, as one of many instances, the language of Bennett J. in Andreae v. 
Selfridge, [1936] 2 All E.R. 1413, varied on appeal 1938] Ch. 1, [1937] 3 All E.R. 
255. The learned judge describes certain building and demolition operations resulting 
in noise and dirt, and then says, “I have no doubt about the nuisance, . . . what the 
defendant did . . . was an intolerable nuisance.” After such remarks he turned to the 
“law.” It is submitted that the very issue in that case was “carelessly” or “negligently” 
causing the interference with plaintiff’s interests. Is that what may make a “nuisance 
in fact” a “nuisance in law”? 

52/1948] 2 All. E.R. 834, 839. 

58[1950] A.C. 361, [1950] 1 All E.R. 737. 
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The seriousness of this problem furnishes whatever basis there might be 
for the present article. So far we have considered instances where Dr. Lewis 
shows signs of departing from the “traditional” pattern of Winfield. Of 
more serious import is the apparent acceptance in this book—and other 
English texts—of the traditional non-critical approach to the language of 
the courts and a refusal to meet the problems with which the courts, in 
their piecemeal approach to isolated situations, can not be expected to 
deal. I discussed this in somewhat general terms when the first edition 
appeared.” Perhaps a more detailed examination of the way in which this 
book (and in this respect it does not differ from most other English texts) 
purports to deal with one or two topics, may lend point to what many will 
no doubt consider to be presumptuous and hypercritical generalities. There 
is little doubt that, in many quarters, my comments will be considered not 
so much a criticism of text writing but as a misconception of the function 
of text writers and, indeed, as an attack on existing law from the academic 
point of view of what “ought” to be. In one sense this is true but in another 
quite false. I am only concerned with discovering what is possible in the 
existing framework of the decided cases—not what ought to be there. 
Basically it is a question of what you want to see, and that will depend on 
how you approach and analyze existing material. 

Let us take the “nuisance” situation as described by Winfield. There can 
be no doubt that all the conflicting statements by courts on that subject 
are carefully brought together in the present text. The author—and the 
courts—admit that the result is confusing. Why the confusion? It is sub- 
mitted that any “label” originating in a period of formalism and procedure, 
and before any particular thought was given to analysis of types of conduct 
and differences of interests being protected, is bound to be confusing when 
used indiscriminately to cover all types of conduct and different interests. 
Nuisance is one instance; “trespass” is another; the early, unsophisticated 
use of “causation” to obscure difficult problems of delimiting liability is 
another. The number of interests that are capable of protection under “nui- 
sance” are legion. It is obvious that occupiers of land with claims to servi- 
tudes, percolating water, support for land and buildings, fresh air, and light 
(to mention a few only) should have some action by which the limitations 
of uses of land might be worked out. With these we are not, for purposes of 
this discussion, immediately concerned. 

Our attention will be confined to interests in freedom from physical in- 
jury or tangible property damage. These are facts existing outside the 
framework of legal concepts. Such interests may conceivably be interfered 
with by conduct that may be (1) intentional; or (2) negligent (either in 
its moral aspect of fault or, as now understood, sub-standard conduct where 
the magnitude of risk outweighs its social utility); or (3) neither. During 
the last fifty years it has become relatively easy to recognize a general prin- 

54(1938) 16 Canadian Bar Review 237. 
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ciple of liability for physical and property damages caused intentionally or 
negligently. Do we accord like recognition to liability for such harms when 
the harm is caused without either intent or negligence? If we accept the 
statements of the English courts and text writers the answer is “yes,” pro- 
vided “‘it is a case of nuisance.” But what is “it”? The answer seems to be 
that “it” is concerned with injuries occasioned to a person on the highway 
or to an adjoining occupier of land by something emanating from defend- 
ant’s land. But is this true? Admittedly some things (and some activities)™® 
are of the Rylands v. Fletcher type, and others not. Does “nuisance” 
wipe out this distinction? Are we in a primitive period of law where we 
shift the loss from plaintiff to defendant simply because one or the other 
is a land owner or occupier? Is there today any reason or necessity for im- 
posing a liability for physical injuries to an occupier of land and denying 
it to his wife and family when the same conduct produces all the injuries? 
Is ownership of land any criterion on which to distinguish the right to 
recover for injuries to the person? To say we are not concerned with such 
questions and that if a person is an occupier he may recover in “nuisance” 
for damages caused without negligence, but that his wife cannot and must 
prove negligence, may not shock the conscience of the House of Lords. 
To the writer—if it be true—it deprives the English common law of any 
claim to be either civilized or intelligent, to say nothing of the more debat- 
able term “‘just.”’" 

An examination of the way in which Winfield deals with injuries caused 
by a dangerous condition of the premises to persons outside those premises, 
that is on highways or adjoining land, may show how these distinctions 
came to be made. In considering an occupier’s liability for dangerous prem- 
ises (which we believe to be merely an instance of negligence which has, 
up to the present, failed to yield to the tendency of modern law to seek 
general principles of liability rather than detailed “rules” ) at page 670, the 
author limits his discussion to persons who are on the premises, and says 
that “injuries caused by the state of the premises to persons who have not 
entered are governed by different principles and fall within the tort of 
nuisance.’ Does this mean that the law of negligence does not apply when 
persons off the premises are injured by a condition of premises? If it be 
true that nuisance does not depend on negligence, as Winfield and the Eng- 
lish courts (see p. 580) keep on saying, this is an inference a reader might 


55Pace Scott L.J. in Read v. Lyons, [1945] 2 K.B. 216, [1945] 1 All E.R. 106. 

56See Lord Simonds in Jacobs v. London County Council, [1950] A.C. 361, [1950] 
1 All E.R. 737. On the other hand, Lord Goddard in Sochacki v. Sas, [1947] 1 All E.R. 
344, felt that the historical origins of Rylands v. Fletcher did not lead to such an absurd- 
ity in the case of escaping fire which might injure an occupier and his guest. The Eng- 
lish Court of Appeal in Wormald v. Cole, [1954] 1 Q.B. 614, apparently views with 
equanimity the fact that a trespassing animal that injures an occupier and his wife or 
guest may involve the owner of the animal in liability to the occupier but not to his 
wife or guest. 

57Nor to mention the fact that such limitations of “human rights” by property con- 
cepts provide excellent material for communistic propaganda. 
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easily make. Yet the House of Lords in Caminer v. Northern and London 
Investment Trust Ltd.," and in Bolton v. Stone,® discussed liability to per- 
sons on a highway from a falling tree and a hit cricket ball solely in terms 
of negligence. It is true that many English cases speak of creating, or con- 
tinuing, the “nuisance,” but it is submitted that, as a Canadian judge, 
Harrison J., said in Cowan v. Harrington,” “even though the action is 
based on nuisance . . . yet, it is essentially an action for negligence.” To the 
extent that this is so, what is the advantage or the logic of talking “nui- 
sance”? 

If, following the English texts’ method, nuisance be made the rubric 
under which damages to persons off the premises is subsumed, what if A’s 
house falls on B’s house killing B and X, a visitor of B’s? From the state- 
ment on page 670 of Winfield, we would look for liability in the “tort of 
nuisance,” but on page 558 we find that guests, wives, and families of occu- 
piers are not within the rule of nuisance—only the occupier of land. If 
that be so, is there one rule of liability for B’s death, and another for that 
of X?* There is more than a possibility of this,°* but on closer examination 
we will find that A is not liable for B’s death unless he created or “con- 
tinued” the nuisance which means, in the end, that he did not use reason- 
able care to prevent an undue risk of harm on his premises from culminating 
in injury. What, after all, is a nuisance? In Sedleigh-Denfield v. O’Cal- 
laghan,® Lord Atkin, in his anxiety to preserve the language of “nuisance,” 
in a decision founded on negligence had difficulty in describing a defective 
pipe installed on defendant’s land which eventually caused harm to plain- 
tiff's property. His problem was to establish liability for “continuing” a 
nuisance since the defective pipe was installed by trespassers. As the case 
decided, a person continues a nuisance if he does not without undue delay 
remedy “it” when he has knowledge of “it” or with reasonable care should 
have become aware of “it.” Lord Atkin was forced to admit that the pipe 
was really not a nuisance. “It is probably strictly correct to say that as long 
as the offending condition is confined to the defendant’s own land without 
causing damage it is not a nuisance, though it may threaten to become a 
nuisance.” At another place he spoke of the pipe as “that which would 
be likely to result in a nuisance.” Is this anything more or less than the 
familiar undue risk of harm, where creation or continuation will, if injury 
follows, result in liability based on negligence? And if so, why does the 
House of Lords, after acting on the principle in the Sedleigh Case go to 


59/1951] A.C. 850, [1951] 1 All E.R. 1078. 

60[1938] 3 D.L.R. 271, 13 M.P.R. 5 (N.B.). 

61By placing liability to persons off the premises under nuisance, the uninitiated 
might draw the conclusion that there was no liability for killing X. This of course would 
ignore the negligence issue completely and is certainly not the intended, even though 
it be an inadvertent, = of the English texts. 

62See the cases, supra, 56. 

63[1940] A.C. 880, Pri940] 3 All E.R. 349. 


e198 A.C. 88, [1950] 2 All E.R. 486. 
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such pains to deny they were so acting? I have been asked this question 
repeatedly by law students. I have yet to find an answer that satisfies them 
—or myself. 

Of course it is true that by talking “nuisance” one can get completely 
away from negligence, as seems to have been done in cases like Wringe v. 
Cohen® and Mint v. Good,® but even Winfield (p. 557) seems to have 
some misgivings about these cases. That, of course, is the trouble. If one 
talks nuisance without reference to interests invaded or conduct involved, 
anything can—and frequently does—happen. It is just because courts can 
be misled by phrases that there is a compelling necessity for exposing what 
they conceal. Thus English courts and English text writers can approve of 
the non-liability of a landlord to a tenant’s wife for the dangerous condition 
of premises leased to a tenant because, amongst other reasons, the House of 
Lords in Cavalier v. Pope™ said that the landlord was not in “control” of 
the premises since possession by the tenant negatived the possibility of con- 
trol. In nuisance, however, a landlord is liable since, as Winfield says (p. 
569), “the landlord has control of the premises.”®* Only a lawyer could 
understand how a landlord could be both in and out of control at the same 
time, because only a lawyer could understand that “control for negligence” 
and “control for nuisance” differed. Just how—or why—they differ no one 
has yet explained. In light of this distinction it is easier to understand and 
almost to forgive a British Columbia court which, wishing to impose lia- 
bility in the very case decided in Cavalier v. Pope, merely called the con- 
dition of the premises a “nuisance” which the landlord had continued and 
in so doing distinguished the decision.® An analogy can be found in Ware 
v. Garston Haulage Co. Ltd.," where an English Court of Appeal by use 
of the invocatory phrase “nuisance” almost succeeded in changing the lia- 
bility of a motorist on a highway from one for negligence to that of liability 
without fault.” 

It is submitted that even if there be some additional liability beyond 
negligence in the so-called nuisance cases, the way to discover what it is, 
and to mark its limits, is to begin by proceeding along ordinary negligence 
lines for injuries sustained by persons off the premises.” Having worked 


64See Lord Porter: “The respondents, however, ought, I think, as reasonable persons 
to have recognized the probability, or at least the possibility of a flood occurring... . 
and could have prevented the danger if they had acted reasonably. For this I think 
they were liable—not because they were negligent, though it may be they were, but for 
nuisance. .. .” 

6571940] 1 K.B. 229, bigso: 4 All E.R. 241. 

66[1951] 1 K.B. 517, [1950] 2 All E.R. 1159. 67[1906] A.C. 428. 

68See Wilchick v. Marks, [1934] 2 K.B. 56; Mint v. Good, [1951] 1 K.B. 517. 

69 lgeti v. Smith, [1937] 3 W.W.R. 114 (B.C.C.A.). 70[1944] K.B. 30. 

T1See the subsequent decision in Maitland v. Raisbeck, [1944] K.B. 689, which while 
politely referred to as “explaining and distinguishing” (Winfield, p. 553, fn. (i)) buried 
the heresy of the Ware Case by explaining the negligence aspect involved in the “crea- 
tion” or “continuation” of a nuisance. 

72In Cunard v. Antifyre Ltd., [1933] 1 K.B. 551, Talbot J. brought a breath of fresh 
air into an atmosphere that is more than a little depressing. 
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through these problems it might then be found that for some injuries, and 
in some other respects, liability went beyond negligence. We might at least 
expect, at this stage, a clear statement of the reasons and the facts produc- 
ing the difference in question. That this would mean a reanalysis of terms 
like “continuing” a nuisance in terms of negligence should not matter. That 
it might result in finally exposing the maxim sic utere tuo ut alienum non 
laedas as the “mere verbiage” Erle J. styled it in Bonomi v. Backhouse™ 
would also be a net gain. 

Historically “nuisance” like “trespass” may have included, because it 
did not distinguish, negligent and non-negligent conduct. The perpetuation 
and use of these mediaeval terms of pleading in cases where negligence is 
clearly the basis of liability can only lead to confusion. For the confusion the 
English texts must bear a large share of the responsibility. Compare, for 
instance, Hollebone v. Barnard™ where, in an action for damage caused by 
a negligently hit golf ball, an Ontario court refused to apportion fault be- 
cause the statute permitting apportionment referred only to actions founded 
on “fault or negligence” and trespass was “something different.” As it was 
admitted that “trespass” could only lie for intentional or negligent con- 
duct,” and as intention was excluded on the facts, it is a mystery to appre- 
ciate the “difference” that the judge stated—but did not define. The mystery 
is not clarified, although its belated appearance in Canada can perhaps be 
explained, by the fact that we find a text like Winfield’s wondering about 
the “little use of the action [of trespass] in legal strategy and even less in 
legal tactics” (p. 252). Two other Canadian cases have for all practical 
purposes thrown “trespass” out the window.” Does the concept of “tres- 
pass” in the year 1955 contribute anything to the rational or working sys- 
tem of English law? Or does it add an element of unnecessary uncertainty 
and caprice to the solution of individual lawsuits? This is not an academic 
question to be resolved by erudite research into the niceties of archaic pro- 
cedure. It raises a fundamental question of the principles on which justice 
by law is being administered at the present time. That a “strategic” or 
“tactical” use of an abolished form of action should today affect substantive 
rights is a strange reflection on a modern system of law. Of course the direct 


73(1858), El. Bl. & El. 622, 643. 

74[1954] O.R. 236, [1954] 2 D.L.R. 278. 

75In itself a definite gain regardless of the accuracy of historical origins. 

16Fisener v. Maxwell, [1951] 3 D.L.R. 345, 28 M.P.R. 213, and Walmsley v. Humen- 
ick, [1954] 2 D.L.R. 232 (B.C.). In the latter case, Clyne J.’s judgment holding that 
even though a plaintiff framed his action in trespass it was necessary for him “to allege 
and prove negligence . . . in order to succeed” should be compared with statements in 
the English texts placing the burden of disproof on the defendant. See also Cartwright J. 
in Cook v. Lewis, [1951] S.C.R. 830, [1952] 1 D.L.R. 1, adopting the view of the Eng- 
lish text writers. The careful review of the whole problem by Clyne J. reaches a result 
both sensible and consistent with current principles of tortious liability. It is earnestly to 
be hoped that the Supreme Court of Canada will not consider itself barred from a 
reconsideration of the view stated by Cartwright J. in Cook v. Lewis. It is even more 
important that such a decision as Hollebone v. Barnard be given as speedy a burial as 
may be consistent with judicial dignity. 


























Tue Enciisu Law or Torts 103 


application of force was once the basis of a form of action known as tres- 
pass. But if we have abolished forms, and if we are more or less agreed that 
the force today must be either intentional or negligent, why should we use 
an ancient formula that obscures analysis of the conduct involved and that 
may end in producing a result inconsistent with that normally resulting 
from negligence or intention? If fault or intention was foreign in the origin 
of trespass, surely the “direct” application of force as a basis of liability is 
just as foreign to our present thinking on torts. 

As should by now be abundantly clear the main point of the writer’s 
criticisms is directed against the statement and elaboration of legal con- 
cepts, more or less in the air. It is submitted that an examination of com- 
parable fact situations, and an analysis of results and the facts considered 
important in reaching those results, would furnish a more accurate guide 
to the principles governing tortious liability than a collection of abstract 
judicial statements. Neither facts nor statements of law can, of course, be 
considered alone. It is simply a question of which shall be master. This is 
a problem that every law teacher has had to face. 

The so-called case method is only a method in the sense that it attempts 
to examine related fact problems from the facts regardless of the concepts. 
Many English writers deplore the waste of American (and probably Cana- 
dian) law teachers’ time in the preparation of case-books. Such statements 
fail to recognize just what is involved in the preparation of case material 
on this continent and how completely different an American or Canadian 
case-book is from its English counterpart. Usually, for instance, cases deal- 
ing with the liability of occupiers of land for physical injuries to persons 
off and on the premises are considered together.” After all, factually it is 
often difficult to tell whether a person is off or on.”® Study of such related 
fact situations, of necessity, involves considering and evaluating the use, 
validity, and actual meaning of varying concepts, be they segligence, nui- 
sance, or liability under Rylands v. Fletcher. The difficulty of selecting cases 
to raise issues compelling a critical evaluation of concepts, of testing whether 
results are consistent despite inconsistency of technique, is at least equal to 
that involved in collecting sentences and paragraphs of judicially stated 
“doctrine.” The results are, or should be, even more rewarding. It as least 
prevents confusing like and unlike, and the frequent attempt to change or 
ignore actual facts because they do not fit a given concept. It is even pos- 
sible that such a study may lead to the abandonment of a concept as useless, 


T7See, for example, Wright, Cases on the Law of Torts (1954), c. vn. 
78See, for example, Hynes v. New York Central R.R. (1921), 231 N.Y. 229, 131 
N.E. 898. A boy swimming in a navigable river stands on a plank attached to defendant's 
land but extending over the water. Is he to be treated as “off” or “on” the land for the 
purpose of determining liability for injuries sustained when a crossarm of an electric 
pole on defendant’ 8 land falls on him? Something more fundamental than talk of “tres- 
pass” or “nuisance” is involved in deciding a case of this kind. Why should that “some- 
thing” not be clearly articulated by the courts? See B. N. Cardozo, The Growth of the 
Law (New Haven, 1924) at p. 99. 
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or underline the necessity of explaining results actually obtaining in a dif- 
ferent way. After all, this is how the common law has developed. 

A case in point is furnished by Winfield’s treatment of volenti non fit 
injuria (pp. 26 ff. and other instances to be mentioned later). The difficulty 
about the volenti concept is that it can be, and has been, used in many 
quite unrelated situations, with quite unrelated effects. So much so that a 
recent American writer has suggested that “the concept of assuming the 
risk is surely duplication of other . . . concepts, such as scope of duty or 
contributory negligence,” and as a consequence he states that it “should be 
abolished.” This, no doubt, is wishful thinking at the present time: but 
only because we have been trained by texts like Winfield’s to regard volenti 
non fit injuria as a general principle with a recognizable uniform meaning. 
That this is so can readily be seen by the efforts of the English writers to 
make statements about the doctrine as symmetrical as possible. Whether the 
facts dealt with by the doctrine are similar or raise like or unlike problems 
seems unimportant. 

On a subject worthy of several lengthy articles only a few illustrations 
drawn from Winfield must suffice to define the issue. On page 27, Winfield 
says that with respect to personal injuries consent is given only to the risk 
of harm. Thus, consent is equated to the volenti doctrine and the whole 
made synonymous with “assumption of risk.” Thus also, Winfield can say 
that in a surgical operation the patient does not consent to “certain injury.” 
Surely he does just that, and the existence or scope of that consent has 
determined the liability in battery (“surgical assault”) of many an Amer- 
ican® and some Canadian surgeons.** It hardly seems adequate to say on 
page 29 that an “embarrassing problem” might arise in the case of a patient 
who protested against an operation and then became unconscious.® It is 
a real problem as Mulloy v. Hop Sang™ shows. Here then is a case where 
consent to touching is one thing; assumption of risk something quite differ- 
ent.** At the outset the facts challenge the major premise of the text. 

Again, on page 28 Dr. Lewis, basing himself on a statement of Lord 
Herschell in Smith v. Baker, says that “no question of volens arises until 


con eming, James Jr., “Assumption of Risk” (1925), 61 Yale Law Journal 141. 
80W. L. Prosser, Handbook of the Law of Torts (St. Paul, 1941) at pp. 119-21. 

81Mulloy v. Hop Sang, [1935] 1 W.W.R. 714 (Alta.); Marshall v. Curry, [1933] 3 
D.L.R. 260 (N.S.); Parmley v. Parmley, [1945] S.C.R. 635; [1945] 4 D.L.R. 81; 
Murray v. McMurchy, [1949] 2 D.L.R. 442 (B.C.). 

82Merely because English courts have not dealt with a case of “surgical assault” is no 
reason to consider a problem of fact as non-existent. The tendency of English writers to 
deal with a problem only after an English court has noticed its existence is well known. 
Until then, ay, there is either no law or no problem. 

88Supra, 

84For the difference in a surgical case, see McMamara v. Smith, [1934] O.R. 249, 
where the plaintiff consented to a tonsillectomy and the defendant negligently removed 
her uvula as well. The Ontario Court held that the plaintiff had failed to prove damage 
which was essential in an action of negligence. The court denied the argument that it 
was a trespass to the person. One may question the historical accuracy and, indeed, 
the actual result, but the discarding of trespass is in accord with the earlier discussion 
supra, And see fn. 76. 85[1891] A.C. 325. 


























Tue Encuiisu Law or Torts 105 


it is established that the defendant has committed a tort, at least a pre- 
sumptive one, against the defendant.” Were this really the case, the doc- 
trine of volenti non fit injuria would be of little significance in the law. The 
confusion which such a statement covers is directly related to the com- 
parison between sciens and volens (p. 35). Bowen L.J. in Thomas v. 
Quartermaine™ has been criticized for deciding an issue of volenti non fit 
injuria as a matter of law and, at the same time, of confusing volens with 
sciens. As a matter of fact, Bowen L.J. was describing, as he saw it, the 
duty of an employer to an employee with respect to dangerous premises. 
He held that duty did not extend to dangers which were obvious to the 
employee since, in his opinion, the duty was the same as that owed to an 
invitee.** Fry L.J. for the minority took another view of the defendant’s 
duty and it was this view which ultimately prevailed. Talk of volenti non 
fit injuria can only confuse cases which are primarily concerned with stat- 
ing the duty of care of a defendant. A comparison of the judgments of the 
Supreme Court of Canada*® and the Privy Council® in Letang v. Ottawa 
Electric Ry. Co. will show that the Supreme Court felt that to an invitee 
who knew of an obvious danger there was no further duty—the risk did not 
extend to such a person. The Privy Council said this confused volens and 
sciens and held the defendant liable. The House of Lords in London Grav- 
ing Dock Co. Ltd. v. Horton® has now, in effect, affirmed the Supreme 
Court of Canada on this point and held that mere knowledge bars an in- 
vitee. Winfield and Dr. Lewis are not happy about this equating of sciens 
and volens (p. 688). While the decision was unfortunate—and unneces- 
sary—it was in a sense not surprising so long as courts insist on maintaining 
rigid categories which they feel must be supplied with equally rigid rules. 
The fact is, for present purposes, that the House of Lords in the Horton 
Case did exactly what Bowen L.J. did in the Quartermaine Case. Bowen 
L.J. has been the object of every English text writer’s criticisms for deciding 
this issue of volenti non fit injuria as a question of law. It should now be 
apparent that the question he was deciding—the nature of the defendant’s 
duty—was in reality a question of law quite independent of any fact issue 
governing “consent.” When a text writer’s major premise is stated in the 
language of the courts, it seems ironical for a court like the House of Lords 
to undermine it. It is submitted, however, that this is inevitable if the words 
are not related to the specific fact problems from which they arose and to 
which they must—if at all—be applied. 

Let us take another instance. It is frequently asserted that a spectator 
at a game, for example cricket or a hockey game, assumes the normal risks 
of the game. Now if this depends on first finding that the defendant has 
committed a “tort,” even a “presumptive” one, and that the “consent” of 


ee 18 Q.B.D. 685. 
ts Bohlen, “Voluntary Assumption of Sten (a (1910), zee Law Review 
+ ot ie26] ‘A.C. 725. 90/1951 AG. 737, [1951] 2 All E.R. 1. 
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a plaintiff has relieved him from liability, how can an infant of six ever be 
taken to exonerate the defendant? Yet infancy of a plaintiff seems to have 
no effect in such cases.** The truth of the matter seems to be that the ques- 
tion concerns the nature of a defendant’s duty regardless of the consent of 
spectators. If the risk in that community were well known, the defendant 
would not be negligent and the fact that any individual did not know of 
the risk (leave alone “consent to it”) would be immaterial.® 

The discussion of the possibility of applying the volenti maxim to posi- 
tive acts of negligence shows the impossibility of requiring something like 
an undertaking to exonerate a defendant. What sane person, in ordinary 
situations, is ever going to license another to act negligently towards him? 
At the same time, a person who knows of a grave risk, as in Dann 
v. Hamilton,® and nevertheless freely faces it may not be considered as 
within the risk of harm created by the defendant’s negligence. If A places 
a banana skin on the sidewalk and B wilfully slides on it, can B complain 
that A was negligent towards him? It is submitted that he cannot; and 
further, that this should be a question of law for the court. At this stage 
volenti non fit injuria again joins hands with ascertaining the scope of a 
duty of care, or, if you will, remoteness.** In other words, volenti has many 
aspects completely obscured by such expositions as Winfield’s section 13. 

Veering out into broader waters, we frequently find it stated that persons 
on the highway consent to risks of inevitable danger. As Dr. Lewis adds 
(in concluding a paragraph on page 40 which, frankly, the present writer 
found beyond his capacity either to appreciate or understand), “all the 
cases in which inevitable accident has been held to be a defence to what 
was prima facie a trespass can be explained on the principle that the cir- 
cumstances were such as to show that the plaintiff had taken the risk on 
himself.” Discounting the fact that the editor a few pages later (p. 51) 
seems to toss inevitable accident to the winds,® and that most courts today 
say that a trespass must consist of either negligent or intentional conduct, 
how do you show this taking of the risk, which “is a question of fact in 
each case and not of law” (p. 37)? May an infant in arms sue a motorist 
on a highway for trespass and not prove negligence; or may an infant 
owner of property adjoining a highway sue a motorist in trespass and be 
freed of the necessity of proving negligence? This is nowhere discussed by 


%1Murray v. Harringay Arena Ltd., [1951] 2 K.B. 529, [1951] 2 All E.R. 320. In 
that case the court proceeded on the assumption that the defendants, promoters of a 
hockey match, had made a contract with the six-year-old child who was taken to the 
game by his father and that there was an implied term by which he assumed the risks 
of the game. Such fantastic assumptions seem to be accepted without challenge by the 
text writers. 

92One might gather that the editor did not feel happy about fitting in such a situation 
with the general doctrine of volenti. Compare, e.g., p. 39, fn. (s), and p. 672, fn. (a). 

93[1939] 1 K.B. 509. 

94See the excellent discussion on this point in The Insurance Commissioner v. Joyce 
(1948), 77 C.L.R. 39. 

5See supra p. 95. 
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Winfield although the idea of consent as part of volenti non fit injuria occurs 
again and again. It is submitted that “consent” in these cases is possibly 
the expression of a philosophy which dictates a liability only for negligence 
in the ordinary or usual transactions of modern life and has not the re- 
motest connection with fact in the individual case. Such was the approach 
of a British Columbia court in Walmsley v. Humenick,® and, with respect, 
it makes sense. Further development of this line of thought would eliminate 
a great deal of the academic discussion current in English texts about “‘tres- 
pass and negligence” (see s. 63). It might even pave the way for the de- 
velopment of a law of torts to which lip service only is paid today by Eng- 
lish writers.** 

A somewhat similar use of “consent” as part of the volenti non fit injuria 
rule is found (p. 598) in connection with Rylands v. Fletcher. A tenant 
who knows of a dangerous thing on the landlord’s premises is said to be 
barred by volenti non fit injuria if it escapes and injures him. Is this to be 
based on a finding of fact by a jury or is it a conclusion of law? Personally, 
I find it inconceivable to think of anyone consenting to be injured by a 
falling tree,°* and yet courts speak of the tenant’s knowledge as barring 
him. If there be any consent—which in itself is unlikely—it would seem to 
be to the thing remaining where it was. In any event, if we are to be con- 
sistent about consent being an issue of fact, should we not find some way 
of expressing our reasons for limiting liability other than by a fiction? 


Ill 


At this stage, an irritated publisher, editor, or persevering reader might 
well ask, why all this fuss about an English textbook on torts? He might, in 
addition, quite properly complain that much of what has been written is 
not so much concerned with criticism of a book that has been produced as 
with reasons for writing another and quite different book. Indeed, I can 
well imagine someone in Dr. Lewis’s position saying that, after all, the book 
was written in England, for the English profession, and if anyone in Canada 


96[1954] 2 D.L.R. 232. 

®87Are we not, for example, at the stage where the law recognizes that everyone takes 
on himself, at all times and places, the ordinary risks of living in the society in which 
he finds himself; and that he can only shift his losses to the shoulders of one who has 
caused them if the conduct is other than ordinary, i.ec., intentional, negligent, or of such 
a peculiar type in that society as to come under a category which has been variously 
styled, “‘extra-hazardous,” “an unnatural or abnormal user of private right,” etc. With 
exceptions—chiefly of historical origin—a good case can be made for such a philosophy 
although there are, naturally, difficulties, particularly in the third category. Again, it is 
all a question of what we are willing to see or discover in the wilderness of detailed rules. 

98See Shirvell v. Hackwood Estates, [1936] 2 K.B. 577, commented on in (1938) 16 
Canadian Bar Review 738. 

99In Peters v. Prince of Wales Theatre, [1943] K.B. 73, [1942] 2 All E.R. 533, 
Rylands v. Fletcher was held inapplicable where a tenant suffered damage by reason of 
the escape of water from part of the premises kept in the landlord’s control. The Court 
gave as its reason the fact that the plaintiff “consents to the presence there of the in- 
stalled water.” In that case the plaintiff at least knew of the installation. What if he 
is ignorant? It is submitted the result would be the same. And if so, where is the 
“consent” ? 
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does not happen to like it, or thinks that it might have been written differ- 
ently, why not write such a book himself? 

Such queries and comments are eminently fair and should be answered. 
They raise issues ranging from the narrow one—why was the present article 
written?—to those as broad as the relation between the Supreme Court of 
Canada and the House of Lords and the present status of legal scholarship 
in Canada. Indeed, the present article, having begun as a review of a new 
edition of a well-known English text, has, in reality, raised questions directly 
related to the future of the law of torts. While the future of that law in 
Canada is the primary concern of the writer, it is not his sole concern nor, 
in the nature of things, can it be. 

The common law was once the common law of England. Today it is the 
common law of England, the United States, Canada, Australia, and New 
Zealand. How real is the “common” element of this law? If, as is our boast, 
the common law has been flexible enough to combine principles of stability 
with those of change, from what direction are we to look for future changes 
and developments? 

There can be no doubt that up to the present every Canadian court has 
taken its lead and direction from the English courts. At a time when all 
Canadian courts were ultimately subject to an appeal to the Privy Council, 
which followed English authority almost exclusively, this may have been 
understandable. The effect, however, has been in the main to deprive our 
courts of the desire or initiative to take independent lines. It is today some- 
what surprising to find the Supreme Court of Canada, no longer bound 
by what the House of Lords may or may not do, citing and following de- 
cisions of lower English courts with no apparent consideration of the ques- 
tion whether they should or should not be adopted as the law of Canada. 
A similar attitude governs the use and citation of English textbooks, which 
have great influence on Canadian courts and which still have a powerful, 
although diminishing, influence on legal education. This, in itself, furnishes 
reason enough for a Canadian to venture the criticisms of the present article 
on a book prepared primarily for another jurisdiction. 

It is incredible that the legal profession in Canada should continue to 
leave its thinking on legal problems to be developed elsewhere. There are 
additional reasons why Canadian courts should not continue to follow Eng- 
lish decisions of the highest authority merely because they are such de- 
cisions. In the first place, the increasing pressure of the immediate problems 
of adjudication has, in every jurisdiction, placed severe limitations on the 
ability of modern courts to take that long-range view of legal development 
which in more leisurely days was of assistance to the legislative side of the 
judicial function. In countries such as the United States this pressure has 
resulted in a greater participation of the teaching profession in the role of 
legal architect. This may also have been due to the diversity of jurisdictions 
in that country which stands in marked contrast to the situation in Eng- 
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land. In the latter country one might think, from reading many important 
decisions on the law of tort of recent years, that the creative role of the 
courts had disappeared and that today even the House of Lords must inevi- 
tably follow paths clearly marked in the past no matter how undesirable 
the result might be, and in complete disregard of the fact that reasons which 
called for the original rule may no longer exist.’ One might, without being 
disrespectful, almost believe that, in some instances, courts have taken a 


peculiar delight in the continuation of the illogical, the irrational, or the 
haphazard.’ 


It is impossible to develop this theme within the confines of the present 
article, and one or two references must suffice to illustrate the point we are 
making. In Candler v. Crane Christmas & Co.,’” the question before the 
Court was the moot one of liability for damages caused by a negligent use 
of words. On this question it is submitted that no decision was inevitable 
in the sense of being a decided issue on the existing authorities, incapable 
of being distinguished, whichever view the court preferred. The minority 
judgment of Denning L.J. sought consciously for rational and related prin- 
ciples of liability which could be found and stated as representing current 
views of tortious liability. The majority, and particularly Asquith L.J., 
expressly disavowed the search for any “organic unity of structure.” Indeed, 
Asquith L.J. seemed to take pride in the fact that our law consisted of 
“disconnected slabs.” Since no “slab” had said there was a liability in such 
a case as that before him and, indeed, since there were “slabs” —of doubt- 
ful authority if later decisions were considered otherwise than as “slabs” 
themselves—which had held the contrary, the decision was made in favour 
of non-liability. Our concern at this time is not to argue the matter either 


100Compare Lord Macmillan in Read v. Lyons, [1947] A.C. 156, 175: “Your Lord- 
ships’ task in this House is to decide particular cases between litigants and your Lord. 
ships are not called upon to rationalize the law of England. That attractive if perilous 
field may well be left to other hands to cultivate.” And see Viscount Jowitt’s remarks to 
the Seventh Annual Convention of the Law Council of Australia (1951), 25 Australian 
Law Journal 296: “You know there was a time when the earth was void and without 
form, but after these hundreds of years the law of England, the common law, has at any 
rate got some measure of form in it. . . . I do most humbly suggest to some of the speak- 
ers to-day that the problem is not to consider what social and political conditions of 
to-day require; that is to confuse the task of the lawyer with the task of the legislator. 
It is quite possible that the law has produced a result which does not accord with the 
requirements of to-day. If so, put it mght by legislation, but do not expect every lawyer, 
in addition to all his other me to act as Lord Mansfield did, and decide what the 
law ought to be. He is far better employed if he puts himself to the much simpler task 
of deciding what the law is. . . . If this case does come to the House of Lords, if we 
examine it and discover that there is a case which is precisely in point, then whether 
we like the decision or whether we do not, whether we think it accords with modern 
requirements and conditions or whether we think it does not, we shall follow loyally 
the decision which has already been come to. In that way and that way only can we 
introduce some certainty into the law.” And see the comments on this by E. McWhinney, 
“Judicial Positivism in Australia” (1953), 2 American Journal of Comparative Law 
at pp. 36-7. 

101Compare the instances already referred to, fns. 24, 56 supra, and see infra, the 
discussion of Candler v. Crane Christmas & Co., [1951] 2 K.B. 164, and Jacobs v. 
London County Council, [1950] A.C. 361. 

102[1951] 2 K.B. 164. 
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way but to point out again that neither the minority nor the majority view 
was inevitable. Granting this, what should a Canadian court do? I would 
hope that it would reconsider the whole question on its merits. Unfor- 
tunately, however, if this decision is simply cited as stating the law in an 
English textbook, I fear that the chances of this being done are, at present, 
likely to be slim.” 

Again, in Jacobs v. London County Council,°* the House of Lords 
decided that a person injured on premises in the occupation of a landlord 
while engaged in a visit to the landlord’s tenant is a mere licensee of the 
landlord, and entitled to demand the limited protection owed to persons 
in that category. This decision was far from inevitable according to the 
decided English cases.’ It reached a result that Lord Simonds expressly 
stated might “appear to be capricious” and which was not only far from 
being dictated by English authority but was contrary to American’ and 
Canadian authority’ on the same subject. The ready acceptance of Eng- 
lish texts in Canada with their usual acceptance in turn of House of Lords’ 
judgments may well cause even the Supreme Court of Canada to ignore 
both the possibility of choice and the earlier Canadian authorities when 
this question comes before it. Indeed, in a recent decision, at least one of the 
judges has already stated the law in the terms settled for England by the 
Jacobs Case.*°* Comments of a like nature could be made of the House of 
Lords’ judgment in London Graving Dock Co. Ltd. v. Horton.’ There 
the argument against inevitability is even clearer since there were two dis- 
senting judgments in the House of Lords; a former law Lord has written crit- 
ically of the judgment;’® and even the English text writers have ventured 
polite criticism.""’ Neither of these two House of Lords judgments are bind- 
ing (since 1949) on Canadian courts and the writer fervently hopes that 
neither will be followed in this country. What he fears as likely to happen 
is that both will be followed without consideration of the question whether 
they should or should not. 

There is, of course, the argument that courts today should leave all re- 
form of the law to the legislature. This accords with constitutional theory 


108The decision of the Supreme Court of Canada in Guay v. Sun Publishing Co. Ltd., 
[1953] 4 D.L.R. 577, whatever it may or may not decide, seems to confirm this fear. 

104[1950] A.C. 361. 

105See Scott L.J. in Haseldine v. Daw, ree ¥ = B. 343, [1941] 3 All E.R. 156. And 
see Boylen v. Dublin Corporation, [1949] Ir. R. 60. 

106American Law Institute Restatement of Tons s. 360. 

107Power v. Hughes, [1938] 4 D.L.R. 136 (B.C.C_A.); ; Lewis v. T.G.T. Corp., [1941] 
2 W.W.R. 65 (Sask.) ; Mazur v. Sontowski, [1952] 3 D.L.R. 333 (B.C.). 

108Rand J. in Ottawa v. Munroe, [1955] 1 D.L.R. 465. Interestingly enough, the 
Jacobs Case does not appear to have been cited to or by the Court. Rand J. cited Fair- 
man v. Perpetual Investment Bldg. Soc., [1923] A.C. 74, as authority. This has been the 
view of English textbooks even before ‘the Jacobs Case. Estey J., dissenting, alone felt 
that “there may be much to be said” for the dissenting view of Scott L.J. in Haseldine 
v. Daw, supra, but felt that it was eed to decide the point. 

w001951) A.C. 737, [1951] 2 All E.R. 

119See Lord Wright in a book review in (1951) 67 Law Quarterly Review 532. 

111See Winfield on Torts, 6th ed., p. 687; Salmond on Torts, 11th ed., pp. 569-70. 
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no matter how inconsistent with historical reality. Even the most ordinary 
lawsuit in an automobile injury case may involve as complete a change in 
the conduct of motor cars as a legislative enactment.’* It is strange that 
about the same time that the House of Lords was adding the two unsatis- 
factory amendments of the Jacobs and London Graving Docks Cases to the 
law relating to occupiers of land, a law reform committee was charged in 
England with the task of considering the whole question of an occupier’s 
liability. That committee has now reported** and, amongst other things, 
recommends, in effect, the abolition of both the House of Lords’ judgments 
referred to.’’* Whether the committee’s recommendations will be imple- 
mented by legislation in England is another question. In a country such as 
Canada the difficulties of looking to legislative reform on problems of pri- 
vate law are much greater. Aside from their desirability or practicability in 
such a case as that mentioned, it would mean getting ten legislatures to 
overcome the legislative inertia which reacts very slowly to questions with- 
out political implications. The writer believes that on matters of this nature 
the means of clarification and improvement are in the courts’ hands and 
that in the long run we can expect more from the courts than from the 
legislature in the development of this problem, provided they can be made 
to see the possible choices open to them. 

Owing to the fact that the common law originated in England with a 
unitary system of courts, the “cult of the judge” has been able to flourish 
there longer than in other parts of the common law world. Until recently 
the study of law in England has been confined to what English judges said 
and did rather than with the problems with which they might be con- 
fronted. The fact that fifty or sixty other common law jurisdictions might 
have been considering a problem with varying results was not considered 
of any particular importance or significance. Of late years many English 
text writers have cited a considerable number of Canadian and Australian 
decisions (usually in the footnotes). Since courts in both these countries 
tend to follow faithfully English decisions, this has not resulted in any 
marked departure from the English mould of texts. To follow the work 
of the fifty jurisdictions in the United States has been felt to be either im- 
possible or not worth the effort. 

Strangely enough, the outstanding American legal treatises like Wig- 


112See Ware’s Taxi Ltd. v. Graham, [1949] S.C.R. 637, [1949] 3 D.L.R. 721, where 
the Supreme Court of Canada determined a taxi company to be negligent when trans- 
porting children because it did not equip cars with a device to lock the back doors. 
Would the effect of this decision be any different prospectively than if a legislature had 
required such devices on cars used to carry children? 

18Third Report of the Law Reform Committee (Cmd. 9305): “Occupiers’ Liability 
to Invitees, Licensees and Trespassers.” 

114After discussing these cases (the Horton Case unfavourably) the Committee recom- 
mends the abolition of the distinction between invitees and licensees, and as to the 
standard of care, proposes such care as is “reasonable to see that the premises are rea- 
sonably safe.” The latter, not altogether happily, seems directed at the Horton Case 
although the view of the dissenting law lords in that case seems preferable. 
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more, Williston, and Scott have been concerned not merely with American, 
but with English, Canadian, and Australian decisions as well. In a country 
such as the United States this was inevitable since, in the absense of a uni- 
fying authority, rulings of courts do not gain acceptance simply because 
they are decisions, A federation involves free trade, not merely in matters 
of commerce but particularly in matters of thought. The competition of 
ideas and the search for the best rule is characteristic of the United States. 
It should with equal force apply today to all countries pursuing the values 
and methods of the common law. 

Here is the crux of the matter and here lies the answers to the queries 
raised concerning the critical nature of this article. There is, of course, 
nothing wrong with an English law book being exclusively, or largely, con- 
cerned with the language and thought of English judges. To the extent, 
however, that English books continue to represent the thought of one only 
of some fifty independent jurisdictions in which the common law is daily 
applied and developed, they will cease to have the influence which has been 
accorded to them in the past. This is not to deny the continuing influence 
of English judges and courts. That influence, however, will and should 
depend, not on the fact that they are English, rather than Australian, 
Canadian, or American, but on the intrinsic worth of what they say or do. 
Recently, a colleague in Canada questioned the fact that, in a casebook 
prepared mainly for Canada, I had not included a greater percentage of 
Canadian decisions as compared to English." The answer is simple. Be- 
lieving that the possibilities within the structure of our legal system are 
what a student, practitioner, or court should know, the question is where 
to find them. Unfortunately, there are few Canadian cases representing 
possibilities that are not better explored and better understood by the Eng- 
lish cases. Any change can only come as we in Canada begin consciously 
to realize the possibilities of the creative role in adjudication and cease to 
act in reliance on or imitation of the work of any one jurisdiction for guid- 
ance. 

At the same time, if English books continue to be written on the assump- 
tion that House of Lords’ judgments and House of Lords’ language must 
persuade because they are the judgments and the language of the House of 
Lords, and if the House of Lords itself continues its rigid adherence to the 
binding quality of its own judgments, there can not fail to be a diminution 
of the effect of English legal thought on the rest of the common law world. 
This would be unfortunate both for England and the rest of the Anglo- 
American communities. I doubt whether the legal profession in England 
is much concerned with the problem. I have reason to believe that the teach- 
ing branch of the profession in that country is greatly concerned. Not so 
long ago I heard an English barrister refer to the teaching faculties of law 


115See a book review by W. R. Lederman in (1954) 32 Canadian Bar Review 1155, 
at p. 1157. 








Tue EncuisH Law or Torts 113 


at Cambridge and Oxford in what I am sure he felt was anything but 
flattering terms. His complaint was that they were no longer content to 
leave the law to the House of Lords. If true, this really speaks well for the 
future of English law and English textbooks since with the tumultuous 
pressures from outside jurisdictions it will, in the long run, be the teachers’ 
job to keep English legal thought in the current of the broadening stream 
of common law experience. 

There has been little to date in the way of textbooks produced in Canada 
along the lines suggested in this article. There are several answers. So long 
as we left all our legal thinking to England, there was no need. Strangely 
enough, there are still remnants of this attitude in Canada. In the second 
place, Canadian legal scholars, in the sense of those devoting the whole of 
their lives to teaching or writing, have been few and far between. There are 
many reasons for this, perhaps not the least important being the naive but 
influential attitude in Canada that elevate the man of action at the expense 
of the scholar. Of greater importance is the fact that most Canadian law 
teachers have been attempting to break away from the very attitude and 
approach of inevitability and infallibility of the written word that we have 
been criticizing. I have little doubt that this period of uncertainty is over. 
There are increasing indications in the periodical literature of a sense of 
duty in furnishing leads and opening up possibilities to other branches of 
the profession. It may be that it is to the legal periodicals we shall look for 
some time, since these provide the medium through which creative thought 
can be directed to specific problems rather than dissipated over the range 
of topics, important and unimportant, that our comprehensive type of 
textbook seems to demand. Much has already been done; a great deal more 
remains to be done. When, and if, it is done, it will owe much to authors 
and editors like Winfield and Dr. Lewis to whom, even though we may 
criticize them, we shall forever be indebted. 








TESTS FOR THE VALIDITY OF LEGISLATION: WHAT’S THE 
“MATTER”? 


Bora LASKIN* 


search for a definitive formula for decision in constitutional law 

is a pursuit worthy of the high political and economic importance 
of the subject. Thus it is that everyone who reads Mr. Mundell’s recent 
article in the Canadian Bar Review must be impressed with the meticulous 
manner in which he essayed to distil the essence of “matters” and their “in 
relation to” quality under the British North America Act. The result, how- 
ever, seemed, to this writer at least, not quite worthy of the effort. This is 
not because any care was spared in dealing with the problem. It is simply 
because a verbal mechanism, which was the product of the author’s inquir- 
ies, will not assist in deciding cases. At its highest, this mechanism auto- 
matically throws out the questions that should be asked in every constitu- 
tional case. It is all to the good that the proper questions should be asked, 
and no doubt lawyers and judges should be required to endure constant 
reminders of their duties in constitutional litigation. But a test for the 
validity of legislation that is concerned only with rounding out formulas 
for question-asking introduces a delusive simplicity that is belied by the 
very nature of constitutional law. Why this is so I hope to make clear in 
what follows. 

The following passage from Mr. Mundell’s article is a fair summary of 
his position: 

In one sense “matters” are objective descriptions of fields of practical human 
relations that may be regulated or controlled by law. In another sense they are 
to be interpreted as a description of ideas or concepts that may give rise to 
schemes of regulation and control or motives for legislative action. When we 
come to test whether a law is “in relation to” a matter, we must have regard 
to both of these characteristics. We must look to see what the law “deals with”, 
that is, what relations the law actually regulates and controls and into what 
fields described in the matters the relations fall. This test is objective. We must 
then look also at the state of mind of Parliament when enacting the law, to 
ascertain the motive that impelled Parliament to provide for the control or 
regulation brought about by the legislation and with what matter it is con- 


nected. This test is subjective. For a law to be “in relation to” a matter it must 
be shown that both these requirements are met.” 


It is, or should be, fairly obvious, that when the validity of legislation is 
challenged, resort must be had to the terms of the enactment and con- 
sideration ought to be given to its operation and to the purpose of the 
*Professor, Faculty of Law, University of Toronto. 
1D. W. Mundell, “Tests for the Validity of Legislation under the B.N.A. Act” (1954), 
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enacting legislature. This is not an exercise for its own sake, as Mr. Mun- 
dell’s article frequently suggests, but is compelled by reason of the scheme 
of distribution of legislative power—an artificial and not a preordained 
scheme—in the British North America Act. Neither the term “matters” 
nor the phrase “in relation to” can have any significance apart from their 
place in the context of the classes of subjects set out in sections 91 and 92. 
Mr. Mundell does not purport to deal with the question—he expressly says 
so—Into what class of subject does a matter fall? Yet throughout his article 
he is driven from time to time to relate his discussion to this very question. 
In my view, there is little point to the discussion apart from the inquiry 
posed by the question. Moreover, the terms of a challenged statute cannot 
be intelligently construed or appraised for constitutional purposes apart 
from some appreciation by the adjudicating tribunal of the frame of refer- 
ence in which the construction or appraisal must take place. This neces- 
sarily involves a view of the British North America Act, an attitude to the 
scheme of distribution, and at least an awareness that legislative power is 
limited by the scope or content of the classes of subjects which the enacting 
legislature invokes in support of its enactment. 

Three statements in Mr. Mundell’s article represent a naiveté about, or 
at least an oversimplification of constitutional law to a degree that does no 
credit to the strivings of judges even though paying unusual deference to 
their language. It will be convenient to deal with these statements as pro- 
viding a means of highlighting my own views on tests for the validity of 
legislation. The statements read as follows: 


(1) From the outset in the interpretation and application of the British 
North America Act, the Judicial Committee of the Privy Council and the 
Supreme Court of Canada have resisted all temptation to frame definitive 
generalizations that might be found later to be based on premature considera- 
tion. The courts have been content to dispose of each case on its merits in 
accordance with the apparent requirements in that particular case. As courts 
of last resort, they have not been able to afford the luxury of speculation. 
Speculation on these subjects is an intellectual flesh-pot to be enjoyed only on 
occasions where no actual issues are at stake.® 


(2) The Courts have held consistently that they are not concerned with 
the wisdom or policy of legislation when the question for consideration is one 
of ultra vires. The only question is: Did Parliament have power to enact the 
legislation? This statement conflicts with the assertion frequently made that 
questions of validity in constitutional law are really merely political questions 
and that the decision turns upon the political views of the tribunal required to 
decide them. In the view of the writer this assertion is incorrect and cannot 
be reconciled with the numerous statements of the Privy Council and the 
Supreme Court of Canada illustrated by the quotation just given. If the an- 
alysis I have suggested of the nature of “matters” is accepted, it appears that 
the political views of the judges called upon to decide a question of ultra vires, 
or their views on the wisdom or stupidity of any piece of legislation that comes 
before them, are quite irrelevant. As regards the objective aspect of a “matter”, 
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the question is simply one of fact. Do the relations between individuals dealt 
with by the legislation fall within the field described by the “matter”? Again, 
the motive of Parliament is also to be ascertained as a fact. Did the motive 
that impelled Parliament to enact legislation arise from or is it connected with 
the thing, activity or concept described in the matter? On these two tests, the 
social scheme or views in accordance with which Parliament has enacted the 
legislation are not relevant.* 


(3) These extracts [the author had quoted from Lord Simon’s judgment in 
the Saskatchewan Farm Security Act Reference] which are the governing parts 
of the judgments on the points dealt with, are, it is submitted, entirely in 
accord with the analysis suggested in this article. I believe the same thing 
could be said of all other judgments on sections 91 and 92. It has been possible 
to refer to authorities in this article for illustrative purposes only since, as 
pointed out at the outset, the questions discussed arise in every case on the 
competing powers of section 91 and section 92. It is believed, however, that 
no decision conflicts with the views expressed.® 


II 


The first statement is so obviously at variance with the reported cases 
that it staggers by its enormity. Even making allowance for the use in the 
statement of the words “definitive” and “premature consideration,” it is 
a fact that Lord Watson produced a generalization in the Local Prohibition 
Case that was not only unnecessary for the actual decision but even incon- 
sistent with it.® His exposition of the place and limits of the federal general 
power is now classic; but despite the long vogue that it has enjoyed, there 
have been signs recently that this “definitive” characterization no longer 
sits as firmly as it did in the forty years following its utterance.’ The gen- 
eralizer par excellence was, of course, Lord Haldane with his oft-repeated 
formula, “It must be taken to be now settled.”* Some of the things that 
Lord Haldane “settled” by his ipse dixit have so far, unfortunately, re- 
mained settled, but some others have, fortunately, been rejected in succeed- 
ing Privy Council cases.* What wider generalization could one have than 
the statement by Lord Tomlin in the Fish Canneries Case of four proposi- 
tions by which he purported to canalize the stream of previous constitu- 
tional decision?’® Can it be said, on even the wildest view of what was 
before him, that he was called upon to stratify existing constitutional law? 
The illustrations that I have given are glaring indictments against any sug- 

4] bid. at p. 839. 5] bid. at p. 842. 
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gestion that the Privy Council has refrained from generalization. It is un- 
necessary to say anything in this respect about the Supreme Court’s work 
because, as is well known, it was until recently a “captive” court. The 
temptation to generalization is always present in adjudication, and there is 
no point in belabouring judges who indulge in it. What is objectionable, 
of course, is the disposition of judges in succeeding cases to use earlier 
generalizations undiscriminatingly and uncritically, and even as a means 
of escaping the hard responsibility of independent decision on the facts 
before them. 
III 


The second statement quoted above poses the question whether any 
serious student of constitutional law can long entertain the delusion that 
constitutional adjudication is “pure” law, divorced from social or economic 
or political (in the highest sense) views. It is true that the Privy Council 
has often said that it is not concerned with the wisdom or policy of par- 
ticular legislation, but surely this has meant nothing more than a token bow 
to the legislature.” In a fairly recent article on the Supreme Court,’ I had 
occasion to refer to words of the Privy Council in an Australian constitu- 
tional case, and they bear repeating. Said Lord Porter: “The problem to 
be solved will often be not so much legal as political, social or economic, 
yet it must be solved by a court of law, for where the dispute is, as here, 
not only between Commonwealth and citizen but between Commonwealth 
and intervening States on the one hand and citizens and States on the 
other, it is only the court that can decide the issue. It is vain to invoke the 
voice of Parliament.”** It would be bad lawyering to try to prove the valid- 
ity of my dissent from Mr. Mundell’s second statement merely by matching 
his judicial quotations by opposite ones. It is preferable to examine some of 
the cases in terms of the problems with which they were concerned. 

The bank taxation cases afford a ready illustration of the importance of 
economic factors on questions of constitutionality. Bank of Toronto v. 
Lambe is well known for its holding that a provincial legislature may validly 
impose a direct tax on a bank operating in the province.’* The very formula 
for direct taxation is, of course, John Stuart Mill’s economic estimate, and 
the formula is no less an economic one merely because it has become 
absorbed into the case-law. I do not, however, dwell on this, nor am I dis- 
posed to dwell on the economic significance of the Privy Council’s position 
in the Lambe Case that so long as the tax is imposed on a person in the 
province, it may be measured by extra-provincial values or factors. What 
lends itself to stress is the Privy Council’s answer to the contention that the 


11E.g. Union Colliery Company of British Columbia, Limited v. Bryden, [1899] A.C. 
580 at p. 584. 

12*The Supreme Court of Canada: A Final Court of and for Canadians” (1951), 
29 Canadian Bar Review 1038. 

18Commonwealth of Australia v. Bank of New South Wales, [1950] A.C. 235 at p. 310. 

14(1887) 12 App. Cas. 575. 








118 THe UNiversiry or Toronto Law JouRNAL 


provincial legislature might lay on taxes so heavy as to crush a bank out of 
existence and thereby nullify the power of the Dominion to create banks. 
The power to impose direct taxation, said the Privy Council, was not to be 
limited on the speculation that it might be used injuriously or unwisely. 
Yet in the Alberta Bank Taxation Case the power was limited because of 
the injurious effect of the proposed provincial taxing legislation.** There 
was no reason to doubt that the proposed tax was any less a direct tax in 
the latter case than in the former. The fact that in the Alberta Bank Taxa- 
tion Case only banks were singled out as objects of the provincial taxing 
measure would not alone be constitutionally objectionable. What was 
objectionable was the burden of the tax, surely an economic factor, as it 
affected a bank’s ability to operate. The Privy Council made short shrift of 
the argument, based on the Lambe Case, that the courts should not be con- 
cerned with the wisdom of legislation. Lord Maughan gave an answer in 
one sentence: “Their Lordships do not agree that this argument should 
prevail in a case where the taxation in a practical business sense is prohibi- 
tive.”"* Does not this involve a conclusion based on the economic impact 
of the tax? If any doubt exists, it is easily dissipated by reference to the 
judgment of the Supreme Court from which the appeal to the Privy Coun- 
cil was taken.** 

The social and economic considerations involved in constitutional litiga- 
tion can be seen again in a number of cases dealing with the validity of 
provincial marketing and price-fixing schemes in respect of the regulated 
products. Lower Mainland Dairy Products Sales Adjustment Committee v. 
Crystal Dairy, Limited was concerned with the validity of a provincial pro- 
gramme for alleviating an unhealthy economic condition in the market for 
fluid milk and manufactured milk products.** Without detailing the scheme, 
it is sufficient to say that compensating levies were imposed on dairy farm- 
ers, and they were distributed among them according to a prescribed 
formula related to the marketing by them of fluid milk and manufactured 
milk products. The Privy Council concluded that the levies were taxes, and 
were invalid because indirect. Is this not an economic appraisal, especially 
in the absence of any definition in the British North America Act of the 
term “tax’’? Is it not obvious that by broadening the meaning of a tax,’® 
and thus turning into tax cases regulatory schemes that involve price-fixing 
or equalization of returns to producers, the courts are merely reaching for 
a legal lever by which to control the schemes? After the Crystal Dairy Case, 
the provincial legislature returned to its marketing problem by enacting 
different legislation more clearly of a price-fixing character. This legis- 
lation too foundered on the constitution although not without a bitter 
denunciation by the dissenting judge in the British Columbia Court of 


15Attorney-General for Alberta v. Attorney-General for Canada, ar A.C. 117. 
16] bid. at p. 132. 17/1938] S.C.R. 100. 18[1933] A.C. 168. 


19See Attorney-General for British Columbia v. Esquimalt and Nanaimo Railway 
Company, [1950] A.C. 87. 
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Appeal of judicial interference with legislation on policy grounds.” What 
is amusing (or, perhaps, sad) in this case is the spectacle of judges with 
opposing views of the legislation charging each other with trespassing on 
policy, and each virtuously claiming to be concerned only with legal com- 
petence. Is it not the fact that all the judges were concerned with “policy” 
—with an understanding of the market conditions on which the legislation 
was based; with an understanding of the scheme to steady the market; and 
with the necessity to evaluate the scheme in terms of the legislative power 
invoked in its support? A look at the Board of Commerce Case will suffice 
to illustrate social and economic appraisal of a federal scheme of regulation 
sought to be justified under various heads of federal power.*! The scheme 
involved anti-hoarding legislation combined with forced sale provisions and 
was promulgated after the close of the First World War to meet such eco- 
nomic problems as profiteering. The Supreme Court divided evenly, and 
the principal judgments on each side—those of Anglin J. and Duff J.—are 
replete with references to and estimates of the economic problems with 
which Parliament was confronted and the manner in which it sought to 
meet them. On appeal to the Privy Council, the judgment of Lord Haldane 
left little doubt as to a deliberate choice being made between alternate views 
of the social and economic significance of the legislation and of the limits 
on federal authority to embrace such legislative policies. 

Legislative and judicial treatment of grain marketing problems also show 
how choice of policy or method of regulation finds reflection in differing 
conceptions of legislative power. The King v. Eastern Terminal Elevator 
Company” was in part a foredoomed decision because of previous Privy 
Council decisions on the scope and content both of the federal general 
power and of the trade and commerce power. Why, on any social and eco- 
nomic appraisal of the grain trade, it was beyond federal power to provide 
directly for orderly marketing is explicable only on the basis of a crabbed 
conception of federal legislative authority. Certainly, if the grain trade was 
beyond national regulation, all trades or businesses (other than those spe- 
cifically referred to in section 91 of the British North America Act) must 
equally be beyond such regulation. Such a conclusion necessarily depended 
on a view of the trade and commerce power (or, more properly, on a view 
of federal power in the light of provincial power) that would ignore any 
economic unity in the marketing features of any trade or business and re- 
gard such marketing as always involving a local provincial aspect and a 
separate extra provincial or export aspect. Thus, Duff J. stated that it was 
fallacious to argue that “because in large part the grain trade is an export 
trade, you can regulate it locally in order to give effect to your policy in 
relation to the regulation of that part of it which is export. Obviously that 


20Turner’s Dairy, Limited v. Lower Mainland Dairy Products Board, [1941] 2 D.L.R. 
279, affirmed [1941] S.C.R. 573. 

21(1920) 60 S.C.R. 456, reversed [1922] 1 A.C. 191. 

22[1925] S.C.R. 434. 
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is not a principle the application of which can be ruled by percentages. If 
it is operative when the export trade is seventy per cent of the whole, it 
must be equally operative when that percentage is only thirty. . . .”"* Could 
anything be more fallacious than the reasoning on which Mr. Justice Duff 
purports to point up a fallacy in the argument for the validity of the 
Canada Grain Act? Certainly the case for federal regulation of the whole 
of the grain trade is strong when based on facts showing that it is 70 per 
cent an export trade and weak when it is only 30 per cent export. Building 
up a straw man to knock him down is not a very firm basis of constitutional 
decision. Yet apart from this there was only the arbitrary support of previ- 
ous Privy Council decisions that gave constitutional effect to an economic 
provincialism in which the physical side of regulation of trade governed 
the functional side. 

The effect of the Supreme Court’s decision in the Eastern Terminal Ele- 
vator Case is seen in some of the legislation through which Parliament had 
to do indirectly what it could not do directly. First, Parliament exercised 
its declaratory power under the combined provisions of sections 91 (29) 
and 92(10)(c) of the British North America Act in respect of grain ele- 
vators. Secondly, it invoked its spending power (by way of non-compulsory 
regulation) to fix prices at which it was prepared to buy grain from pro- 
ducers. Thirdly, it exercised its compulsory power to prohibit or regulate 
interprovincial movement of goods.** That such expedients were necessary 
for over-all national action was emphasized by the Natural Products Mar- 
keting Act Case which again made it clear that federal compulsory regu- 
lation of trade must, constitutionally, start at the point of export from the 
province of production.” In order to overcome the difficulty of squaring 
this with the functional necessity to have quality and grade fixed at the 
production stage, Parliament successfully invoked (through its Agricultural 
Products Marketing Act, 1949) a delegation device by which provincial 
marketing agencies could be empowered to act also for the inter-provincial 
and export market in regulated products.” 

Throughout all the case-law on the scope of the trade and commerce 
power in respect of the marketing of natural products, there has been a 
singular suppression of the power in relati. to agriculture, one of the few 
instances in the British North America Act of concurrent powers.** What 
sort of thinking is it that enables a court to say, as did the Supreme Court 
of Canada and the Privy Council in the Saskatchewan Farm Security Act 
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Case** and in the Margarine Case, that the power in relation to agricul- 
ture does not empower either the provinces or the Dominion to legislate 
for the regulation of the marketing of natural products? What is the con- 
tent of the agriculture power? Does it then enable the Dominion to legislate 
directly on agricultural production? Would such legislation not likely run 
foul of the provincial property and civil rights power on which the prov- 
inces have rested their marketing legislation?” In truth, the judicial process 
which has emasculated the trade and commerce power has operated with 
similar results on the agriculture power. In what terms are these results to 
be considered if not in their social and economic consequences? Mr. Justice 
Mignault’s short reference to the agriculture power in the Eastern Terminal 
Elevator Case, a reference which was accepted uncritically in subsequent 
cases, shows a mind at work which saw no connection, or refused to see 
one, between agricultural production and marketing.*’ By no stretch of the 
imagination could this be called a necessary conclusion, any more than 
could the similar conclusion reached by Lord Tomlin in the Fish Canneries 
Case where he too distinguished trade in a product—this time, fish— from 
a legislative power in which it could reasonably have been included.** 

No recent case offers a better illustration of the proposition that there is 
no inevitability in constitutional decision than the Saskatchewan Farm 
Security Act Reference.™ It may well be that the draftsman outmanceuvred 
himself by trying as he did to avoid the possible stricture that he was tam- 
pering with contractual interest rates. A similar simplicity to that evidenced 
in Ladore v. Bennett™ might have resulted in a longer look by the courts 
at the legislative scheme as a whole rather than at one facet or consequence. 
Be that as it may, why was a moratorium and debt reduction scheme, de- 
signed to operate in defined circumstances of a crop failure in order to pro- 
tect farmers against possible foreclosure or dispossession, not properly legis- 
lation in relation to agriculture? To say that it was legislation in relation 
to interest involved a choice in application of the constitution that depended 
on particular views of the purpose of the legislation as well as of the ambit 
of various heads of legislative power. The views of the courts in the case 
would support the suggestion that the legislation was for the relief of gentle- 
men farmers rather than of persons whose livelihood and legal right to stay 
on their farms depended on the fertility and yield of the soil that they 
worked. Even if reliance must be placed on precedent, why was not the 


sad eaiamnaeiel for Saskatchewan v. Attorney-General for Canada, [1949] A.C. 
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Saskatchewan Farm Security Act “a law for the encouragement or support 
of agriculture,” to use the words of Mr. Justice Mignault in the Eastern 
Terminal Elevator Case?*® 

A noteworthy statement in Viscount Simon’s opinion in the Saskatche- 
wan Farm Security Act Case is the assertion that “consequential effects are 
not the same thing as legislative subject-matter.”** This was said to em- 
phasize the distinction between “legislation ‘in relation to’ agriculture and 
legislation which may produce a favourable effect on the strength and sta- 
bility of the industry.”*? One easy answer to Viscount Simon’s flat statement 
is that legislative subject-matter is not the equivalent of legislative power, 
which is what he seems to be saying. Moreover, there is ample precedent 
in the judgments of the courts for taking “consequential effects” into con- 
sideration. It was done in the Alberta Bank Taxation Case where, in the 
Judicial Committee’s opinion, a direction was given to “examine the effect 
of the legislation” when its constitutionality is in issue.** This, of course, 
is not an exclusive test, but neither is subject-matter considered in its 
descriptive sense. How to assess the validity of legislation, how to discern 
its constitutional character, are not matters that can be resolved by any 
single test. If by “legislative subject-matter” Viscount Simon intended to 
designate constitutional substance, then he was voicing a conclusion which 
could stem from various considerations, not always fully articulated. A 
selective process is involved and this necessarily means a choice among 
competing factors. 

Enough, I believe, has been said to point up the emptiness of Mr. Mun- 
dell’s statement that “the only question is: Did Parliament have power to 
enact the legislation?” This statement is reminiscent of the aridity of Lord 
Atkin’s test of the criminal law power which he phrased as follows in the 
Proprietary Articles Trade Association Case: “Is the act prohibited with 
penal consequences?”’** If this was all there was to the matter, how do we 
account for the adverse judgment in the Reciprocal Insurers Case*® or in 
the Board of Commerce Case* or in the Margarine Case?** Within a few 
years after Lord Atkin gave us his simple test it became necessary for the 
Privy Council to say, in effect, “don’t take it seriously; we know we have 
to probe deeper than that.”’** The probing, under Mr. Mundell’s test (“Did 
Parliament have power to enact the legislation?” ) is assisted by determining 
as “two questions of fact” both what he refers to as the objective aspect of 
a “matter” and the motive of Parliament.** Are these things questions of 
fact? No one can say with any confidence that these “facts” are self-reveal- 
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ing. For myself, I do not see how the inquiry (regardless of the material 
that is brought to bear on it) can be said to yield facts. What it must yield 
are legal conclusions that are merely professional judgments. 

A final illustration may be offered to support my contention that con- 
stitutional adjudication involves considerations of policy and hence of social 
and political and economic beliefs. In the recent Saumur Case the Supreme 
Court of Canada was confronted by a Quebec city by-law (purportedly 
authorized by provincial legislation) which prohibited the distribution of 
books, pamphlets, or circulars in the streets of the city without the prior 
written permission of the chief of police.“* The immediate question for the 
court was the validity or application of the by-law in respect of the dis- 
tribution of allegedly religious tracts by persons who described themselves 
as Jehovah’s Witnesses. Assuming (as did the majority of the court) that 
the by-law was applicable to Jehovah’s Witnesses and indeed to any re- 
ligious organization, the issue of constitutionality had to be squarely faced. 
How the various members of the court faced it (as disclosed by their judg- 
ments) is itself a complete refutation of any notion that social or political 
considerations have no place in British North America Act litigation. The 
judgment of Rinfret C.J.C. is pegged squarely on social and religious con- 
siderations which to him had validity in terms of provincial legislative 
power. A different attitude to social and religious issues is evident in the 
judgments of Rand and Kellock JJ., and their attitude found a different 
constitutional resting place. Different still was the viewpoint of Cartwright 
J. in whose scale of revealed values freedom of religion was given a sub- 
ordinate constitutional position. If the answers to questions of intra vires or 
ultra vires were simple, one would surely not be faced with such conflicting 
views as were represented in the Supreme Court’s treatment of the Saumur 
Case. 

It is not an original observation that the one-judgment rule of the Privy 
Council has had a beguiling effect on constitutional thought in Canada. 
Joined with the Privy Council’s rigid canons of interpretation and its heavy 
reliance on self-quotation, case-law development took place as a succession 
of decisions, each resting in the shadow of a predecessor. Thus some of the 
decisions took on an air of unreality as if they were foredoomed to a known 
fate. This process, in turn, gave rise to a suggestion of inevitability of de- 
cision. The strength of the structure depended to a large extent on the 
aptness of application of previous decisions. How apt they were again 
depended on what were the circumstances out of which they arose and 
what were the circumstances to which they were being applied. In each of 
these areas, the judicial tribunal had necessarily to make evaluations. Can 
it be doubted but that such evaluations had to be made in terms of social 
and economic and political considerations? The mere fact that the Privy 


45Saumur v. Quebec and Attorney-General for Quebec, [1953] 2 S.C.R. 299, [1953] 
4 D.L.R. 641. 
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Council rarely articulated these considerations did not mean that they were 
absent. It meant merely that it was not inclined to open them for debate 
or that it took their general acceptance for granted. 


IV 


I turn now to the third statement quoted at the beginning of this article. 
Two conclusions are involved in the statement. One is that the course of 
decision on sections 91 and 92 of the British North America Act can be 
justified in terms of the inquiry posed by Mr. Mundell. The second is that 
the decisions had to turn out as they did in view of the inquiry. If I am 
right about this second conclusion (and there is a danger in interpreting 
another’s language for the purpose of criticism), this is a monument to 
wisdom that I would not have thought vouchsafed to any group of men. 
The first conclusion is not as disturbing as it is question-begging. Whether 
the decisions are or are not in accordance with a formula of inquiry is 
surely not the explanation of their substance. What is important is why 
the decisions turned out to be what they are. Does it help understanding 
of constitutional issues to be told that every decision involves a finding as 
to what is the objective “matter” of the legislation and what is the sub- 
jective side? Unless we know what goes into these findings and how they 
are arrived at, we are merely scratching the surface of constitutional law. 
Demonstration that judicial decisions answered a certain formula of inquiry 
does not mean that the holdings followed inevitably. Completely different 
holdings could equally answer the fomula. My quarrel with Mr. Mundell’s 
third statement is on the fundamental point that, by and large, our leading 
constitutional cases could just as well have been decided the other way. I 
propose to examine some of these cases from this point of view. 

The Local Prohibition Case came to the Privy Council from a divided 
Supreme Court of Canada which, by a bare majority, invalidated the pro- 
vincial legislation which was before it.“* Not only that, but the Supreme 
Court, differently constituted, had upheld the same legislation in a case 
decided a little earlier.** It is instructive to read the judgments for convinc- 
ing proof that what dictated the differences of opinion among members of 
the Supreme Court was not any dissension on what were the proper in- 
quiries determining the gist of the legislation but rather differences of 
approach to the proper functioning of the British North America Act. In 
short, what emerged from the Local Prohibition Case, in the judgments 
both of the Supreme Court and of the Privy Council, were particular views 
of federalism. In the earlier Liquidators Case, Lord Watson (the Privy 
Council’s spokesman in the Local Prohibition Case) had already fore- 
shadowed where he proposed to place the emphasis in the scheme of dis- 


46/1895), 24 S.C_R. 170, reversed [1896] A.C. 348. 
4THuson v. South Norwich (1895), 24 S.C.R. 145. 
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tribution. We can recall his words in speaking of the object of the British 
North America Act: 


The object of the Act was neither to weld the provinces into one, nor to 
subordinate provincial governments to a central authority, but to create a 
federal government in which they should all be represented, entrusted with the 
exclusive administration of affairs in which they had a common interest, each 
province retaining its independence and autonomy. That object was accom- 
plished by distributing, between the Dominion and the provinces, all powers 
executive and legislative, and all public property and revenues which had 
previously belonged to the provinces; so that the Dominion Government should 
be vested with such of these powers, property, and revenues as were necessary 
for the due performance of its constitutional functions, and that the remainder 
should be retained by the provinces for the purposes of provincial government. 
But, in so far as regards those matters which, by sect. 92, are specially reserved 
for provincial legislation, the legislation of each province continues to be free 


from the control of the Dominion, and as supreme as it was before the passing 
of the Act.*8 


Here is a federalism which inverted the British North America Act by 
giving residuary authority to the provinces. In the Local Prohibition Case, 
Lord Watson overlaid this concept with an exaggerated emphasis on the 
catalogue of provincial powers in section 92. This became the basis for 
attenuating federal power. The story is an old one but it needs retelling 
lest we anaesthetize ourselves to the conviction that the law burst forth full 
grown without either ancestry or delivery. The pivotal factor in constitu- 
tional adjudication is the elaboration of the content of the heads of legis- 
lative power conferred by the British North America Act. It is the judicial 
view of this problem that governs the real inquiry into the validity of some 
particular piece of legislation. It sets the limits within which the inquiry 
will proceed. For a court to say that certain legislation is in relation to 
“criminal law” or in relation to “interest” or in relation to “property and 
civil rights in the province” means very little except as it either articulates 
or presupposes certain views on the scope of those heads of power within 
which the characterization of the legislation takes place. 

The insurance cases offer telling illustrations of how views of federal- 
ism—social and economic views—determined that the provinces should 
have legislative power that other equally tenable views would have denied 
to them in favour of the Dominion. A study of the Parsons Case*® and of 
the Insurance Reference Case™ discloses how the Privy Council leaped 
from the conclusion that contracts of a particular trade could be prescribed 
by a province to the more far-reaching, and certainly not sequential, con- 
clusion that the regulation of a particular trade was within exclusive pro- 

Ac. 487 ate 4a of the Maritime Bank v. Receiver-General of New Brunswick, [1892] 


49Citizens —.. Company v. Parsons (1881), 7 App. Cas 
50 Attorney-General for Canada v. Attorney-General sg Alberta, 91916) 1 A.C, 588. 
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vincial competence. The Parsons Case itself had left the implication—or at 
least did not deny—that federal general regulatory legislation respecting 
the insurance business could be valid.®* A concept of federalism that would 
support the validity of national legislation in respect of businesses with 
national ramifications is just as consistent (and historically more so) with 
the terms of the British North America Act as the final position taken on 
this important issue by the Privy Council. Need anyone say more about 
the possibilities of another (perhaps more realistic) economic approach to 
the “trade and commerce” power than to point to the constitutional ex- 
perience of the United States with its interstate commerce power? In terms 
of insurance regulation itself, the United States had its Paul v. Virginia™ 
just as we in Canada had the Parsons and Insurance Reference cases. 
Where, however, is our case to match the South-Eastern Underwriters 
Association Case™ by which the Supreme Court of United States reinter- 
preted in congressional favour the constitutional authority in respect of 
insurance? 

Could not the Voluntary Assignments Case have likewise been differ- 
ently decided?™* In view of fairly recent case-law upholding the validity of 
federal composition and arrangement legislation® and invalidating pro- 
vincial debt adjustment legislation,® the subsistence of provincial authority 
in respect of voluntary assignments seems almost freakish. Yet if local eco- 
nomic policies are desirable in such a matter, they are equally desirable in 
connection with debt adjustment. To say that the constitution permits the 
one for the provinces and forbids the other is to take the result for the rea- 
son and to mistake function for form. I need not repeat my similar con- 
victions about the Saskatchewan Farm Security Act Reference.™ 

One might ask again whether the Snider Case, carrying with it serious 
consequences as to the possibility of an orderly national labour policy, could 
not reasonably have been decided the other way.®*® The choice between a 
segmented or integrated labour relations pattern was not dictated by any- 
thing that thrust itself forward from the sections of the British North America 
Act. The choice was made, either deliberately or obediently (to assumed 
precedent), according to social and economic preferences concealed in con- 
stitutional interpretation. The Labour Conventions Case, although pitched 
on a plane of international relations, offers enough proof of a deliberate 
articulated choice between kinds of federalism to make it unnecessary to 
become involved in detailed examination of the labour relations problem.” 


51(1881) 7 App. Cas. 96 at p. 114. 

52(1868) 75 U.S. 168. 

58U/nited States v. South-Eastern Underwriters Association (a: 322 U.S. 533. 
54Attorney-General for Ontario v. Attorney-General for Canada, [1894] A.C. 189. 


55Attorney-General for British Columbia v. Attorney-General for Canada, [1937] A.C. 
391. 

56 Attorney-General for Alberta v. Attorney-General for Canada, [1943] A.C. 356. 

57[1949] A.C. 110. 58[1925] A. C. 396. 

59 Attorney-General for Canada v. Attorney-General for Ontario, [1937] A.C. 326. 
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The time has surely come in the history of our constitutional law to recog- 
nize the conscious role that courts and judges have played in shaping federal 
and provincial power and thereby controlling governmental policies. A sign 
of such recognition resides in understanding how precedent and legal logic 
and advertence to extrinsic materials have been used as formal tools in the 
tasks of interpretation. Yet it is the use made of such tools and not the mere 
fact of their availability that is determinative. A discriminating or undis- 
criminating use of precedent, the depth or shallowness of legal argument, 
the relevance or reliability of extrinsic evidence are the reflections of the 
mind that is working on the problems of the constitution. We may as well 
deny the existence of the court as to deny that judicial decisions are the 
products of social and economic and political considerations for which the 
words of the British North America Act are merely the vehicles of com- 
munication. The constitution is as open as the minds of those called upon 
to interpret it; it is as closed as their minds are closed. The “matters” which 
are expressed in the British North America Act represent the capacities for 
legislative action that each of the classes of subjects offers. It is left to the 
courts to announce what these capacities are as they measure challenged 
legislation. As the capacities are limited or extended, so will the range of 
valid legislation be narrow or broad. If our measure be purpose and motive 
(or object, or pith and substance, or true nature and character—to use 
some of the formulas of the cases) it is yet necessary to relate the result to 
a head of power. The process of interpretation is hence an interlocking one, 
in which the British North America Act and the challenged legislation 
react on one another and fix each other’s meaning. I do not propose to 
elaborate in this article what are or what should be the methods and 
materials of decision.” It is well known that for the most part canons of 
statutory interpretation have dominated our constitutional law, lightened 
now and then by resort to external considerations and external materials. 
The products of this approach have themselves played an important part 
in perpetuating it as they became available as precedents and dulled any 
desires for fresh appraisal. Whatever be the traditional or self-imposed 
limitations on judicial free-lancing, there arise now and then cases for 
decision in which there are few if any familiar landmarks, and the course 
must be set by the light of the particular judge’s mind. How we are guided 
will profoundly influence how we are governed. 


€0See V. C. MacDonald, “Constitutional Interpretation and Extrinsic Evidence” 
(1939), 17 Canadian Bar Review 77. 








THE ROLE OF THE COURTS IN TAX AVOIDANCE 
F. E. La Brie* 


HE judicial interpretation of Canadian taxation statutes is influenced 

by a number of ideas about taxation which have been adopted from 
the decisions of British courts. One idea that persists throughout the judicial 
reasoning is that taxpayers are free to arrange their affairs so as to avoid 
taxes. At times the judges have been quite picturesque in describing this 
freedom. Lord President Clyde of the Scottish Court of Session once stated, 
“No man in this country is under the smallest obligation, morally or other, 
so to arrange his legal relations to his busines or to his property as to enable 
the Inland Revenue to put the largest possible shovel into his stores.”* Mr. 
Justice Rowlatt, an outstanding English revenue judge, is reported to have 
observed, “Apparently this part of the country is inhabited by persons so 
unsophisticated that they enter into transactions without thinking of the 
Income Tax Acts, whereas everybody who does anything ought to think, 
how are the Income Tax Acts going to affect, or will they affect at all, this 
transaction which I am entering into?”’? A necessary corollary to this ap- 
proach is that the courts ought not to allow the fact that a taxpayer has 
arranged to avoid taxation to influence their interpretation of the tax law 
applying to his case. Furthermore, the courts will not deny the legal con- 
sequences of contracts and arrangements of taxpayers entered into with a 
view to avoiding taxation, on the ground that they are contrary to law or 
to public policy. No one has ever seriously disputed the fundamental wis- 
dom of this judicial approach to taxation. Neither is there cause to take 
exception to the judges’ statements reaffirming this freedom to avoid taxes, 
provided that they are treated as irrelevant in deciding cases. 

But other ideas appearing throughout the judicial reasoning in inter- 
preting tax legislation require careful re-examination. One of them is the 
literal rule of statutory construction. It is repeatedly said that taxation is to 
be imposed according to the intention of Parliament and that that intention 
is in turn to be determined according to the plain, ordinary meaning of the 
language used by the legislature. “It is the letter of the law, and not its 
assumed or supposed spirit, that governs. The intention of the legislature 
to impose a tax must be gathered only from the words by which it has been 
expressed, and not otherwise.”* There is then what may be regarded as a 
corollary of this doctrine, namely, that considerations of hardship on the 

*Associate Professor, Faculty of Law, University of Toronto. 

lAyrshire Pullman Motor Services and Ritchie v. Commissioners of Inland Revenue 
(1929), 14 T.C. 754, 763. 


2The Seaham Harbour Dock Company v. Crook (1931), 16 T.C. 333, 340. 
8Estate of David Fasken v. M.N.R., [1948] C.T.C. 265, per Thorson P. at p. 275. 
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taxpayer or on his fellow-taxpayers are irrelevant in interpreting a taxing 
statute. 


If the person sought to be taxed comes within the letter of the law he must 
be taxed, however great the hardship may appear to the judicial mind to be. 
On the other hand, if the Crown, seeking to recover the tax, cannot bring the 
subject within the letter of the law, the subject is free, however apparently 
within the spirit of the law the case might otherwise appear to be. In other 
words, if there be admissible, in any statute, what is called an equitable con- 
struction, certainly such a construction is not admissible in a taxing statute, 
where you can simply adhere to the words of the statute* J 


This literal or plain-meaning approach tc statutory construction originated 
at least a century ago. It is unfortunate that it should still be quoted and 
acted upon in modern and more enlightened times. At least two erroneous 
assumptions are contained in it. 

One of them is that Parliament intended either to tax or not to tax the 
subject in the circumstances that are under review. Parliament never had 
an intention relating to the outcome of a particular controversy arising 
upon a set of facts which were obviously never foreseen when the statute 
was passed. Parliament had an intention for reasons of policy to direct that 
revenue shall be exacted whenever the circumstances come within a situa- 
tion which it attempted to describe. A court must judge as to whether the 
taxpayer’s circumstances fall within this situation. It is also incorrect to 
assume that Parliament necessarily intended the plain, ordinary meaning 
of the words it used. Words have no meaning that exists apart from the 
purpose for which they are being used. They are simply symbols or vehicles 
for the conveyance of thought. Only by recognizing the thought that their 
use was intended to convey do the words themselves acquire accurate 
meaning. It is not the meaning of the words, as such, that must be sought, 
but the meaning of Parliament. A moment’s reflection about the hundreds 
of tax cases coming yearly before our courts confirms this observation. In 
nearly all of them the taxpayer rests his case upon the plain, ordinary mean- 
ing of the language of the statute. Yet most of them are decided in favour 
of the Crown’s contention, which is also based upon the plain, ordinary 
meaning of the language of the statute. Also, it is a common experience to 
read a new section of a taxing statute, only to find it meaningless, until such 
time as someone explains what Parliament has set out to accomplish. Ought 
we then to ignore the explanation that brought light, contending that 
according to the plain meaning of the words used the section means some- 
thing else? It is surprising that courts should deny their concern with legis- 
lative policy, for it is this policy that provides the only sound guide to the 
meaning of the words used. Accordingly, some writers have suggested that 


4Partington v. Attorney-General (1869), L.R. 4 E. & I. App. 100, per Lord Cairns 
at p. 122. 
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courts should seek beyond the language of a statute to determine Parlia- 
ment’s meaning.® Moreover there are encouraging signs of some tendency 
in recent years for Canadian courts to depart from the literal meaning 
approach to the language of taxation statutes.® It is clear that even where 
the literal rule of construction governs, it leaves the courts wide latitude in 
deciding what Parliament intended by the language it used. 

Consider, for example, the wording of section 32 (2) of the Canadian 
Income War Tax Act and the interpretation recently placed on it by the 
Canadian Exchequer Court in Minister of National Revenue v. MacInnes." 
That section reads: 


32. (2) Where a husband transfers property to his wife, or vice versa, the 
husband or the wife, as the case may be, shall nevertheless be liable to be taxed 
on the income derived from such property or from property substituted there- 
for as if such transfer had not been made. 


It is obvious that the ordinary meaning attributable to the words used 
in this sub-section may differ widely from the result that Parliament in- 
tended. The meaning, for example, of the word “substituted” can only be 
gathered from what Parliament intended, as a matter of policy, to be the 
tax consequences of the entire provision. Without having regard to that 
policy we do not know whether property may be substituted by the donor, 
by the donee, or by some third party, such as a company which redeems its 
bonds that have been the subject-matter of a gift between spouses. Neither 
do we know whether this substitution requires that the original property 
shall pass out of existence or merely out of someone’s ownership or pos- 
session. We do not know whether the donor must pay tax on income from 
property given or substituted that has been later stolen from, lost by, or 
sold by, the donee. The question whether income has been “derived from” 
transferred or substituted property presents similar difficulty. Also, we do 
not know whether, literally, “‘as if such transfer had not been made” should 
modify “liable to be taxed,” “income derived,” or “property substituted.” 
Unless we look at the legislative policy the section has no meaning and, in 
the same way, every other taxing provision has no “plain, ordinary” mean- 
ing. In the MacInnes Case, the appellant gave money and bonds to his wife. 
With the money she purchased more bonds. Later she sold bonds in an 
amount equalling the value of the gift, deposited the money in her bank 
account, and then applied this debt by cheque to the purchase of company 
shares. These shares were in turn sold and the proceeds applied in purchas- 


5See, for example, J. A. Corry, “Administrative Law and the Interpretation of 
Statutes” (1936), 1 University of Toronto Law Journal 286, and “The Use of Legis- 
lative History in the Interpretation of Statutes” (1954), 32 Canadian Bar Review 624; 
D. G. Kilgour, “The Rule against the Use of Legislative History” (1952), 30 Canadian 
Bar Review 769. 

8See Gwyneth McGregor, “Literal or Liberal? Trends in the Interpretation of Income 
Tax Law” (1954), 32 Canadian Bar Review 281. 
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ing shares in other companies. The income from the shares and securities 
that she finally held after this series of transactions was $2,606. Since the 
original gift was around $9,000 it is evident that at some stage in these 
transactions her capital had greatly appreciated. The Minister of National 
Revenue, relying on the above section, added this $2,606 to the husband’s 
income. Mr. Justice Thorson, relying on the propostion that a tax liability 
cannot be imposed without clear language, held that “property substituted 
therefor” did not describe property substituted for such substituted prop- 
erty. “The court,” he says, “has no right to assume that a transaction is 
within the intention or purpose of a taxing act if it does not fall within its 
express terms.” There may have been some valid reason for limiting the 
term “substituted” in this manner. If so it is not mentioned in this judg- 
ment. We are simply told that property must be substituted for other prop- 
erty in only one transaction in order to attract tax. A taxable substitution is 
limited to one exchange. 

We come now to a third idea about taxation, which is that the onus is on 
the Crown to bring the taxpayer within the obligation to pay tax, or alter- 
natively, that the taxpayer is entitled to have the benefit of any reasonable 
doubt that he may raise in his favour upon the plain, ordinary meaning of 
the language used in the legislation. In the words of Mr. Justice Brodeur, 
“A law imposing taxation should always be construed strictly against the 
taxing authorities, since it restricts the public in the enjoyment of its prop- 
erty.”® This rule of strict construction for taxing enactments has been fre- 
quently reaffirmed both by English and Canadian courts. It may have 
originated as the result of conscious effort by the c~urts to assist taxpayers 
in their struggle against unfair assessment. But it has tended to become 
more closely associated in judicial thought and language with the idea that 
taxpayers are free to arrange their affairs to avoid taxes than with the idea 
of fairness to the taxpayer. This association of essentially different ideas 
does harm. It interferes with the attainment of a law based on fairness in 
the treatment of taxpayers. The courts, in giving protection to a taxpayer's 
right to avoid taxes, are actually assisting the taxpayer in avoiding them. 
Inevitably, when courts consider the taxpayer’s freedom to arrange his 
affairs to avoid taxes as a relevant consideration in interpreting a taxing 
statute, they abandon the object of providing a fair interpretation for tax- 
ing statutes. Hence arise the many judicial pronouncements to the effect 
that no equitable rule of construction can be admitted in interpreting a 
taxing statute. An immediate, unfair result of assisting tax avoidance is to 
place a larger burden on other taxpayers. A final result is legislative inter- 
vention that restricts the courts’ opportunity to deal fairly with the prob- 
lem. 

It is difficult for Parliament to impose taxation in a manner that is fair. 
Fairness is said to be one of the objects of raising revenue by taxes imposed 


8Canadian Northern Railway Co. v. The King (1922), 64 Can. S.C.R. 264, 275. 
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on income, or on capital, or that are otherwise related to ability to pay. 
But no two taxpayers have exactly the same ability to pay. Some differences 
justify different tax treatment. Others do not. No taxation code can remain 
comprehensible and at the same time be so detailed and complete as to pro- 
vide special consideration for every taxpayer. Neither is it possible to fore- 
see every circumstance that may arise in order to make advance provision 
to meet it. One possible approach is to legislate toward defining an objec- 
tive, leaving the language of this legislation to be interpreted by the courts 
in the light of that objective whenever special circumstances arise. Another 
alternative is to leave the consideration and treatment of special circum- 
stances to administrative regulation and discretion. Retroactive legislation 
is yet another alternative, but general opposition to its hardships have con- 
fined its use to circumstances justifying a reduction in taxation. If the 
alternative of judicial review and interpretation of the legislation cannot 
be made to work well in practice toward attainment of a fair result, it will 
inevitably be replaced either by a return to greater power vested in the tax 
administration, or by a return to all-inclusive legislation with the abandon- 
ment of all pretence of attaining a fair result. The system of allowing exten- 
sive judicial review in Canadian income tax law is now showing signs of 
breaking down through refusal of our judges to base statutory interpreta- 
tion on legislative policy and their preference, through their use of the strict 
and literal approaches to interpretation, to treat the taxpayers’ right to 
avoid taxes as a factor relevant to the decision of a case. 

Operation of the rule of strict construction and the disregard of legislative 
purpose to destroy the equity of taxing statutes may be illustrated by the 
treatment of depreciation allowance deductible in computing income sub- 
ject to income tax. A common arrangement by taxpayers to attract less 
income tax is by way of deduction of depreciation on assets in an amount 
exceeding the net outlay to acquire those assets. In the 1927 revision of the 
Canadian Income War Tax Act, there was prohibited, as a deduction in 
computing income, “any depreciation . . . except as otherwise provided in 
this Act.” A deduction for depreciation was then provided in the following 
terms: “Income . . . shall . . . be subject to the following exemptions and 
deductions: —(a) Such reasonable amount as the Minister, in his discre- 
tion, may allow for depreciation. . . .” It appears that Minister’s discretion 
cannot have been exercised in a manner satisfactory to taxpayers in all 
cases, for an appeal was taken by the Pioneer Laundry Company against 
his refusal to grant it any deduction for depreciation on machinery that it 
had purchased from Home Service Company Limited. Home Service Com- 
pany Limited had acquired the machinery from another company, the 
original Pioneer Laundry and Dry Cleaners Limited, which had gone into 
voluntary liquidation and in whose hands the value of the machinery had 
been fully written off by depreciation which had been deducted for income 
tax purposes. The original Pioneer company was owned by Pioneer Invest- 
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ments Limited which was also in liquidation. The shareholders of Home 
Service Company Limited and of Pioneer Investments Limited were the 
same persons and, following these liquidations, their shareholdings in the 
new Pioneer Laundry Company were substantially the same as their hold- 
ings in the original Pioneer company. Here was a situation where the min- 
ister concluded, on looking past the corporate entity, that since the same 
shareholders had already obtained the benefit of full depreciation on the 
assets, it was entirely reasonable to allow no further depreciation on those 
assets. The Canadian Exchequer Court and the Supreme Court of Canada 
upheld the minister.® But the Judicial Committee of the Privy Council re- 
versed this decision, holding that the exercise of the minister’s discretion 
must conform with the Act, that the Act conferred the statuory right on 
each taxpayer to have an allowance for depreciation, and that the appel- 
lant, as a new corporate taxpayer, was entitled to receive some depreciation 
as the minister in his discretion might allow.’® The matter was referred back 
to the minister who thereupon recognized the Pioneer Laundry Company’s 
right to separate recognition as a taxpayer, but continued to look beyond 
the corporate entity in allowing the taxpayer to deduct only the nominal 
sum of one dollar for depreciation. But this interpretation was even too 
literal for the courts. On an appeal to the Exchequer Court, the minister 
was directed to allow a reasonable amount for depreciation, based on con- 
siderations only of the reduced value of the plant as an operating cost for 
the year."* Otherwise, it was said, the minister’s discretion was not being 
judicially exercised. Thus it was ruled that the minister, when disregarding 
the corporate entity, was not exercising his discretion in a judicial manner. 
Yet our courts will also disregard that entity when pursuing policies that 
they are prepared to recognize.” In other words the courts refused to recog- 
nize that the minister was vested with the power to pursue a policy of equit- 
able taxation in administering this feature of the Act. 

This series of cases was hailed in Canada as a triumph for taxpayers and 
the courts were commended for upholding the taxpayer’s rights against 
arbitrary intervention by the Minister of National Revenue. But there fol- 
lowed from this case an amendment to the Income War Tax Act which 
struck out the itemized deduction for depreciation and prohibited any 
deduction for depreciation, “except such amount as the Minister in his 
discretion may allow. . . .” This amendment was obviously intended to 
overrule the Judicial Committee’s conclusion that the earlier wording gave 
each taxpayer a right to demand some depreciation. Cases arising under 
this amended legislation suggested that the minister’s discretion must be 


9[1938-39] C.T.C. ae affirmed [1938-39] C.T.C. 401. 
10/ 1938-39] C.T.C. 
11[1942] C.T.C. m1 
12Consider, for example, Patton v. Yukon Consolidated Gold Corporation, Ltd., 
[1934] 3 D.L.R. 400: aimler Company, Limited v. Continental Tyre and Rubber 
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carried out in good faith and on proper principles, without regard to irrele- 
vant considerations; and that he should not act arbitrarily, or illegally, or 
without providing the taxpayer with an adequate opportunity to present his 
claim for an allowance.’* This meant that the minister might not disregard 
the legal fiction of the corporate entity. It was even suggested that the min- 
ister might not refuse to allow depreciation through the non-exercise of his 
discretion."* In order further to re-enforce the position of the minister, 
there was added to this section the proviso that 


the Minister shall not allow a deduction in respect of depreciation of assets 
owned by an incorporated taxpayer from the income of the said taxpayer if 
he is satisfied that the said taxpayer directly or indirectly had or has a con- 
trolling interest in a company or companies previously the owner or owners 
of the said assets or that the said previous owner (which term shall include a 
series of owners) directly or indirectly had or has a controlling interest in the 
said taxpayer or that the said taxpayer and the previous owner were or are 
directly or indirectly subject to the same controlling interest and that the 
aggregate amount of deductions which have been allowed to the said taxpayer 
and/or the said previous owner in respect of the depreciation of such assets is 
equal to or greater than the cost of the said assets to the said previous owner 
and to the first of the previous owners where more than one.'5 


In 1948 the Income War Tax Act was repealed and replaced by the 
Income Tax Act, of which section 11 (1) (a) listed among the amounts 
that might be deducted in computing the income of a taxpayer for a taxa- 
tion year, “such part of a capital cost to the taxpayer of property, or such 
amount in respect of the capital cost to the taxpayer, if any, as is allowed 
by regulation.” Regulations passed pursuant to this section established 
rates of capital cost allowance, which included an allowance for deprecia- 
tion, for different classes of property. There was also introducted into this 
Act the concept of non-arm’s length dealing, which was used to cover a 
number of situations, among them the situation where depreciation was 
claimed by owners who had bought assets at artificially high prices, or who 
had already enjoyed the benefit of depreciation on the asset purchased. 
Section 20 (2) provided that where depreciable property was acquired by 
transactions not at arm’s length its capital cost should be its cost to the 
original owner and, if the cost to the original owner exceeded the cost to 
the taxpayer, the excess was deemed to have been allowed to the taxpayer 
as a deduction for capital cost. For farmers and fishermen the depreciable 
cost of property transferred in transactions not at arm’s length was estab- 
lished by regulation as the lesser of, actual cost of the property to the tax- 
payer, or the amount by which the capital cost to the original owner exceeds 
the depreciation taken, or which should have been taken, in earlier years 


13See Wrights’ Canadian Ropes Limited v. M.N.R., [1946] C.T.C. 73; D. R. Fraser 
& Company, Limited v. M.N.R., [1948] C.T.C. 297. 

14This view was finally affirmed by the Judicial Committee of the Privy Council in 
D. R. Fraser & Company Limited v. M.N.R., supra. 

15§.C. 1943, c. 14, s. 7 
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by the original owner and all intervening owners. The question of dealing 
at arm’s length was controlled by section 127 (5) of the Act where, in 
broad terms that denied the taxpayer a large measure of the benefit of 
review on this question, either by ministerial discretion or by a court, 
it was provided that (a) a corporation and a person or one of several per- 
sons by whom it is directly or indirectly controlled, (b) corporations con- 
trolled directly or indirectly by the same person, or (c) persons connected 
by blood relationship, marriage, or adoption should, without extending 
the meaning of the expression “to deal with each other at arm’s length,” 
be deemed not to deal with each other at arm’s length. But the courts were 
left free to find from the evidence in each case that persons not within these 
defined relationships were or were not in fact dealing with each other at 
arm’s length. Also, nothing more was said in the Act to indicate the general 
meaning of “to deal with each other at arm’s length,” this expression being 
left for the courts to interpret in the light of the context in which and the 
purpose for which it was being used. 

These deeming provisions were very broad, particularly the class relating 
to individuals connected by blood relationship, marriage, or adoption. 
Such unrefined legislation was obviously unfair. It is a fairly safe assump- 
tion that bona fide business arrangements, between taxpayers wholly 
innocent of all thought of tax avoidance, were known to limit the right to 
claim normal depreciation allowance. We do know, for example, that a 
husband and his estranged wife were not dealing with each other at arm’s 
length as a result of this section.** Some attempt was made by the courts to 
confer relief in one or two instances by interpreting “shall be deemed not 
to deal” as meaning “shall, until the contrary is proved, be considered not 
to deal” at arm’s length, thereby permitting the courts to find that persons 
coming within the definition were in fact dealing at arm’s length.’* A 
measure of relief came later by amendment which provided that (a) per- 
sons are connected by blood relationship if one of them is the child or other 
lineal descendant, brother, or sister of the other, (b) persons are connected 
by marriage if one is married to the other or to a person connected by 
blood relationship to the other, and (c) persons are connected by adoption 
if one of them has been adopted (either legally or in fact) as the child of 
the other or as the child of a person who is so connected by blood relation- 
ship (otherwise than as a brother or sister) to the other. 

It was to be expected that this fairly lengthy statutory treatment of deal- 
ing at arm’s length would require judicial interpretation. This interpre- 
tation was carried out in accord with the basic doctrine that taxpayers may 


16Sibbitt v. M.N.R. (1954), 9 Tax A.B.C. 454. So, also, were dealings between second 
cousins, Francis v. M.N.R. (1951), 5 Tax A.B.C. 39. 

1TSee the dissenting opinion of W. S. Fisher, K.C. in No. 25 v. M.N.R. (1951), 5 
Tax A.B.C. 19. This judgment demonstrates considerable departure from the traditional 
view that the words used in legislation have a plain, ordinary meaning apart from the 
purpose and background of that legislation. 
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arrange their affairs to avoid taxes and that the language of taxation stat- 
utes must be strictly construed in the taxpayer’s favour according to the 
plain, ordinary meaning of the words used, without having regard to legis- 
lative intent ascertainable from other sources. The words “controlled di- 
rectly or indirectly” were especially vital to this definition. It was held that 
“control” of a corporation meant something that is exercisable only through 
the ownership of 51 per cent of the shares in that corporation. Where a 
majority of shares were applied for by a promoter but were not yet allotted 
to him by the provisional directors, he was held not to control the company 
notwithstanding his power to acquire majority share ownership and his 
relationship with the company as its promoter.’* A corporation was not 
deemed not to deal at arm’s length with one of “several” (meaning more 
than one) persons by whom it was controlled where another of those per- 
sons owned over 51 per cent of the company’s shares.’* But one of “several 
persons” who together owned in the aggregate 51 per cent of the company’s 
shares was held not to deal at arm’s length with the company, in the ab- 
sence of evidence to show that the group did not in fact exercise control 
over the company.” The word “indirect” in relation to share ownership 
was considered by the Supreme Court of Canada in Army and Navy De- 
partment Stores v. Minister of National Revenue™ where it was held that 
shares in a company are not owned “directly or indirectly” by persons not 
dealing at arm’s length where such persons own the shares of another com- 
pany which in turn owns the shares of the company in question. In most 
of these cases the meaning of the word “control” is considered and inter- 
preted by reference to statements of judges in cases where that word was 
judicially considered in other contexts and statutes in a manner unrelated 
to the reasons for the present provisions. Another noticeable feature of 
these cases is that in none of them do the courts clarify the meaning of the 
expression “to deal with each other at arm’s length” as used in the context 
of the Income Tax Act. Obviously the phrase should not be accepted too 
literally. Together with this omission to clarify, it is strange to observe that 
the courts have in no instance found the parties to have been in fact not 
dealing at arm’s length where they were not so deemed by the legislation. 

Following the judicial construction of certain features of the arm’s length 
definition as above noted, and in response particularly to the Army and 
Navy Case, the Canadian Parliament in 1954 enacted the following defi- 
nition of non-arm’s length dealing which, combined with the previously 
quoted definition of persons connected by blood relationship, marriage, or 
adoption, now limits the right to claim depreciation on the full purchase 
price of depreciable assets: 


18Rous @ Mann Press ow: . M.N (1953), 9 Tax A.B.C. 56. 
19No. 60 v. M.N.R. (1952), 6 Tax ABC. 412. 

20Miron & Fréres Limitée v. MN ns 1954] C.T.C. 45. 

21[1953] C.T.C. 293. 











139 (5) 


(Sa) 


(5b) 


(Sc) 


(5d) 


RoLe oF THE Courts IN Tax AVOIDANCE 137 


For the purposes this Act, 

(a) related persons shall be deemed not to deal with each other at 
arm’s length; and 

(6) it is a question of fact whether persons not related to each other 
were at a particular time dealing with each other at arm’s 


length. 


For the purpose of subsection (5), (5c) and this subsection, “related 

persons”, or persons related to each other, are 

(a) individuals connected by blood relationship, marriage or adop- 
tion; 

(6) a corporation and 

(i) a person who controls the corporation, if it is controlled 
by one person, 

(ii) a person who is a member of a related group that controls 
the corporation, or 

(iii) any person related to a person described by subpara- 
graph (i) or (ii) ; 

(c) any two corporations 

(i) if they are controlled by the same person or group of 
persons, 

(ii) if each of the corporations is controlled by one person 
and the person who controls one of the corporations is 
related to the person who controls the other corporation, 

(iii) if one of the corporations is controlled by one person and 
that person is related to any member of a related group 
that controls the other corporation, 

(iv) if one of the corporations is controlled by one person and 
that person is related to each member of an unrelated 
group that controls the other corporation, 

(v) if any member of a related group that controls one of the 
corporations is related to each member of an unrelated 
group that controls the other corporation, or 

(vi) If each member of an unrelated group that controls one 
of the corporations is related to at least one member of 
an unrelated group that controls the other corporation. 


Where two corporations are related to the same corporation within 
the meaning of subsection (5a), they shall, for the purpose of sub- 
section (5) or (5a), be deemed to be related to each other. 


In subsection (5a), (5d) and this subsection, 

(a) “related group” means a group of persons each member of 
which is related to every other member of the group; and 

(6) “unrelated group” means a group of persons that is not a re- 
lated group. 


For the purpose of subsection (5a) 

(a) where a related group is in a position to control a corporation, 
it shall be deemed to be a related group that controls the cor- 
poration whether or not it is part of a larger group by whom 
the corporation is in fact controlled; and 

(6) a person who had a right under a contract, in equity or 
otherwise, either immediately or in the future and either abso- 
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lutely or contingently, to, or to acquire, shares in a corporation, 
or to control the voting rights of shares in a corporation, shall 
be deemed to have had the same position in relation to the 
control of the corporation as if he owned the shares.” 


Even a cursory review of this section reveals its tremendous implications 
and breadth. It will undoubtedly give rise to cases of hardship by penaliz- 
ing bona fide business arrangements entered into with some genuine busi- 
ness objective. At the same time it cannot be supposed that this amount of 
legislation, open to literal and strict construction, will be free of loopholes; 
so that it can be expected that a limited range of business arrangements, 
serving no purpose other than tax avoidance through increased deprecia- 
tion, will still be upheld and continue attractive for taxpayers who are 
well-enough advised. But the opportunity for tax avoidance for elusive tax- 
payers has undoubtedly been cut down by legislation which, by its very 
breadth, also poses a trap for unwary taxpayers. 

At this point we might reflect on whether the present judicial approach 
to the construction of taxing statutes, which is largely based on the judges’ 
attitude toward tax avoidance, has contributed to fairer treatment of the 
main body of taxpayers. It is submitted that unless the rights of taxpayers 
are upheld in accordance with an interpretation of the language of taxing 
legislation that is based on the puprose lying behind that legislation, at the 
same time ignoring the fact that taxpayers may arrange their affairs to 
avoid taxes, the courts will not continue to be entrusted with a large mea- 
sure of discretion in performing this important function. 

It is not fitting on this occasion to discuss or advocate in detail the 
changes, such as expansion in the rules of evidence and judicial notice, or 
the enactment of legislation designed expressly to alter the present rules of 
interpretation, that might be adopted to bring about a more useful ap- 
proach to the interpretation of taxing statutes. However, it is submitted 
that the present approach, contrary perhaps to popular belief, does not 
operate in the best interest of taxpayers, in spite of the fact that it may 


afford occasional advantages to litigant taxpayers in a number of isolated 
cases. 


228.C. 1953-54, c. 57, s. 31(1). 














NOTES AND DOCUMENTS 
LEGAL USE OF THE “ARM’S LENGTH” CONCEPT 


Wa ter C. NEwMAN* 


In the simple old days before the state conceived the idea of using a citizen’s 
income as the measure of the tax he should pay, lawyers used the phrase “at 
arm’s length” only to describe relations between one subject and another. 
The Greater Oxford English Dictionary defines “arm’s length” as “specially 
in Law, without fiduciary relations, as those of trustee or solicitor to a client” 
and supports this definition with the following extract from the Handy-book of 
Lord St. Leonards: “Unless there is perfect fair-dealing, and the dealing is, 
as it is termed, at arm’s-length, it would not be allowed to stand.” The phrase 
“at arm’s length” has no significance in common law. The common lawyer’s 
only approach to the matter—and an oblique approach at that—was the effect 
of non-arm’s length transactions on public policy and legality of consideration 
affecting the validity of contracts. 

The notion of dealings at arm’s length featured in the somewhat related 
doctrine of “undue influence” that was developed in the courts of equity. A 
description of this doctrine is given by Lord Penzance in Parfitt v. Lawless 
where he says: 

In equity persons standing in certain relations to one another—such as parent and child, 
man and wife, doctor and patient, attorney and client, confessor and penitent, guardian 
and ward—are subject to certain presumptions when transactions between them are 
brought in question; and if a gift or contract made in favour of him who holds the 
position of influence is impeached by him who is subject to that influence, the Courts 
of equity cast upon the former the burthen of proving that the transaction was fairly 
conducted as if between strangers.1 

The courts of equity have refused to limit the relationships from which the 
presumption of abuse of position or confidence might arise. The doctrine 
of undue influence in equity also applies to situations involving strangers 
outside any special relationship. For instance, where a mortgagor of prop- 
erty has conveyed to a mortgagee and is infirm and illiterate and has no in- 
dependent legal advice “the onus of justifying the transaction, and shewing 
that it was a right and fair transaction, is thrown upon the mortgagee.”? The 
noteworthy point about the use of the phrase “not at arm’s length” in equity 
was that it referred to a straight tug-of-war between one subject and another 
and was not a three-way affair between two subjects and the state itself. The 
purpose of equitable intervention into these transactions was to prevent one 
subject from taking unfair advantage of another subject. Where transactions 
were tainted with the suggestion of undue influence the party on whom the 
onus was cast might bring in adequate evidence to the contrary in order to 
support the transaction. 

In the field of divorce law, taken over by the royal courts from ecclesiastical 
tribunals and developed by statute, there arises the somewhat different situa- 
tion of a “three-way stretch” between the interests of both parties to a divorce 


*Of White, Newman & Walker, Barristers & Solicitors, Winnipeg, Man. 

1(1872) L.R. 2 P. & D. 462, 468. For a fuller account of the doctrine of undue 
influence see, “Undue Influence in Intervivos Transactions” (1941), 41 Columbia Law 
Review 707; W. H. D. Winder, “Undue Influence in English and Scots Law” (1940), 
56 Law Quarterly Review 97. 

2Prees v. Coke (1870), L.R. 6 Ch. App. 645, 649 (Lord Hatherley, L.C.). 
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and the state. The phrase “arm’s length” is not used in this field of law, being 
replaced by the familiar term “collusion.” This word better describes circum- 
stances where the two spouses involved in a divorce are likely to be more bit- 
terly opposed than two strangers and where any agreement they might make, 
following independent legal advice, wéuld stand the closest scrutiny as an 
arm’s length transaction. But while the parties may be at arm’s length in rela- 
tion to each other they might be colluding against the state in its role as up- 
holder of the sanctity of marriage. The Queen’s Proctor might then intervene 
as a third party and, if he can prove collusion, the divorce decree will be 
absolutely barred. 

In the courts of the United States of America, the phrase “at arm’s length” 
has been dealt with in modern times in at least two classes of cases in addition 
to use of the phrase in its traditional sense in dealing with fiduciary relation- 
ships. The first class concerns appeals arising out of the fixing by public utility 
boards of rates chargeable to consumers by public utility corporations. The 
state, in the interests of the public consumer, has asserted its right to go behind 
transactions between a distributor and his supplier, when their relationship 
suggests that they might be colluding for their own benefit, at the expense of 
the ultimate consumer. The phrase “arm’s length” is repeatedly used to de- 
scribe this collusive situation. But this legislation simply casts on the distributor 
and his supplier the onus of proving that the service resale rates directly or 
indirectly affected by their transactions were fair and reasonable. This onus 
is described in Dayton Power & Light Company v. Public Utilities Com- 
missioner of Ohio by Mr. Justice Cardozo where he says: “. . . the burden of 
proof was on the buyer of the gas to show that in these transactions with the 
affiliated seller the price was no higher than would fairly be payable in a regu- 
lated business by a buyer unrelated to the seller and dealing at arm’s length.””* 
It is unfortunate that the United States courts, in dealing with the “rate- 
fixing” cases, did not distinguish between the traditional fiduciary type of case, 
that was solely between citizens, and the welfare state type of three-way situa- 
tion that divorce courts have approached under the more appropriate heading 
“collusion.” The growth of the welfare state has involved a new kind of rela- 
tionship between subject and subject and the state, and this relationship cannot 
adequately be described by the legal phrase “arm’s length” developed to meet 
a different situation. It would have been better to mint a new coin and estab- 
lish its value than to borrow an old one from a foreign coinage. 

Another class of cases arises from the employment of the phrase “at arm’s 
length” in some of the sales tax statutes and regulations of the United States. 
Section 619 (b) of the Revenue Act of 1932 provided that if an article was 
sold (otherwise than through an arm’s length transaction) at less than the 
fair market price, the tax could (if based on the price for which articles are 
sold) be computed on the price for which such articles were sold in the ordi- 
nary course of trade, by manufacturers or producers thereof, as determined by 
the commissioner. Article 15 of the regulations provided further that where, 
for any reason, a manufacturer’s sale price did not properly reflect the price 
for which similar articles are sold at the price of manufacture or production 
in the ordinary course of trade by manufacturers and the sale was not an arm’s 
length transaction, the tax should be computed upon a fair market price. 

The “sales-tax” cases arose out of schemes in which the manufacturer set 


8(1934) 292 U.S. 290, 308. Note also to the same effect the language of Justice 
Roberts in Western Distributing Co. v. Public Service Commissioner of Kansas et al, 


52 S. Ct. 283 at p. 285; Natural Gas Pipeline Company of America v. Slattery, 58 S. 
Ct. 199, 202. 
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up a subsidiary sales corporation and sold all or a large part of its production 
to it at a modest profit, and then sought to have the sales tax based on this 
price. The United States courts gave short shrift to this device, saying that 
they were entitled by United States case-law to go behind the facade of the 
separate corporate entity and look at the interest of the shareholders involved. 
Thus in Campana Corporation v. Harrison it was said that 


A sale at arm’s length connotes a sale between parties with adverse economic interests. 
To determine whether a sale between two corporations is at arm’s length, it is necessary 
to look at the stockholders behind the corporate structures. This the District Court did, 
this counsel for taxpayer in effect concedes, and this our case-law permits. The Supreme 
Court has been known to disregard an established corporate entity, . . . [cases cited] 
and recent judicial expression severely condemns possible circumventions of tax laws 
by undue adherence to corporate form . . . [further cases cited]. In the case last cited 
[Higgins v. Smith, 308 U.S. 473] the Court emphasized that ‘transactions, which do not 
vary control or change the flow of economic Senctin are to be dismissed from con- 
sideration.’* 


The United States cases indicates a marked divergence between judicial 
treatment of the separate corporate entity by the United States courts and by 
Canadian courts. With the cases referred to above we may compare the recent 
decision of the Supreme Court of Canada in Army and Navy Department 
Store, Limited v. Minister of National Revenue.® In considering whether two 
companies were “related” within the meaning of section 36 of the Income Tax 
Act, which in turn depended on whether their stock was owned “directly or 
indirectly” by persons not dealing at arm’s length, it was there held that com- 
pany shares held by another company were not owned indirectly by the share- 
holders of that company.® It is a safe inference that later far-reaching amend- 
ments to the Income Tax Act to extend the meaning of the term “not at arm’s 
length” would not have been made if the Canadian courts had shared the 
views of the United States federal courts respecting the corporate entity and 
its shareholders. 

The “Canadian” Income Tax Act’? measures the amount of tax payable 
by each taxpayer by reference to his income. The state is interested in the 
transactions between the taxpayer and his fellow-citizens as a tax collector and 
not as an arbitrator of justice between one citizen and another. As taxes be- 
come more onerous the taxpayer also becomes more conscious of the effect 
each transaction has on his tax liability, even to the extent of regarding the 
Ottawa tax collector as a more serious menace than the parties with whom 
he must negotiate in the course of his business. These other parties are also tax- 
payers, with the same tax problems. This attitude towards taxation has in the 
past caused many unfriendly and diversely interested persons to bury the 
hatchet and join as fellow-conspirators against a common menace. Their usual 
dealings may be entirely at arm’s length, but they may now find that their 
financial interests are best served by colluding against the taxing authority. 
And so, in addition to purely artificial transactions between corporate alter 
egos, we may have transactions involving collusion against the tax collector by 
persons who are actually at arm’s length with each other. Against this very 
real difficulty the draftsmen of the Income Tax Act have struggled for a long 


4(1940) 114 F. 2d 400, 408 (Kerner J.). See also, to similar effect, Inetco, Inc. v. 
Higgins (1937), 21 F. Supp. 418; E. Albrecht @ Son, Inc. v. Landy (1940), 114 F. 
2d 202; H. R. Laboratories, Inc. v. United States et al (1945), 151 F. 2d 118. 

5[1953] 2 S.C.R. 496, [1953] C.T.C. 293. 

6See also, M.N.R. v. Shelden’s Engineering Limited, [1954] Ex. C.R. 507, [1954] 
C.T.C. 241; M.N.R. v. C. A. DeFehr & Sons, Limited (1954), 11 Tax A.B.C. 190. 

TR.S.C. 1952, c. 148, as amended. 
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while, and seem to have been driven to an increasing use of the phrase “arm’s 
length” as a shield against such attacks on the Revenue. Whenever a judicial 
decision has indicated an inadequacy in the statute, a further extension is pro- 
vided, usually of the relationships which are “deemed” to be not at arm’s 
len 

.. from the numerous relationships conclusively presumed to be not at 
arm’s length by statutory definitions in section 139 (5) and (6) of the Income 
Tax Act, the Act leaves the question whether or not there are other “non— 
arm’s length” relationships to be dealt with as a question of fact in each case. 
The use of this phrase in the Income Tax Act does not give a precise and clear 
explanation of the relationships affected by it; and as has already been said, 
the term is not an apt one to describe the present “tax triangle” of state, sub- 
ject, and subject. Singularly enough there has been no reported decision in 
our Canadian courts respecting this unusual use of the phrase—no doubt 
because the issue has not been yet forced by the income tax administrators. 
Moreover, even where the section 139 (5) and (6) of the Act does set forth 
in an involved and complicated manner the relationships deemed to be not at 
arm’s length, real objections are aroused because such definitions are treated 
as establishing an absolute and non-rebuttable presumption.’ In other words, 
if the relationship of the parties falls within the statutory definition, trans- 
actions between the parties are irrebuttably deemed not to be at “arm’s length.” 
Since the effectiveness of an income tax is dependent to a great extent on the 
co-operation of the tax-paying public and since this co-operation is lost if the 
taxpayer has just cause for feeling the law to be unfair, it has been repeatedly 
urged that this absolute presumption should be replaced by a rebuttable pre- 
sumption, with the onus of proof on the taxpayer. This is the kind of pre- 
sumption that is placed on a suitor in a court of chancery in the matter of 
“undue influence,” and also the kind of presumption discussed in the sales-tax 
and rate-fixing cases of the United States. There is no real difficulty in draft- 
ing such an amendment; and even if there were, this is a question of whether 
convenience for the civil servant or equity for the taxpayer is the more 
important. A third criticism of the use of the phrase “arm’s length” in the 
Income Tax Act is that the consequences of a transaction not being made at 
arm’s length are not always limited to mere establishment of a fair, reasonable, 
or true value in place of the collusively established one. It is true that some 
sections of the Act require “fair market value” or “reasonable amount” or 
“value” to be utilized for purposes of tax computation in place of the values 
set by a non—arm’s length transaction. But the sections that deal with the 
allowance that may be claimed for depreciation of capital assets (ss. 11 (1) 
(a), 20, 144 (3) and the regulations thereunder) prescribe a statutory and 
artificial formula of “cost to the original buyer” for computing the depreciable 
value of assets. Fulfilment of this formula might entail research extending as 
far back as the year 1917 and requiring the computation of the deductions 
for depreciation that might have been made since the date of original purchase 
up to the end of the 1948 tax year, in addition to the deductions by way of 
capital cost allowance actually taken on or after 1949. 

Accordingly, the effect of the present use of the so-called “arm’s length” 
concept in the Income Tax Act is to authorize unfavourable discrimination 
against the association in business of persons related by birth or marriage, and 
to create uncertainty respecting the limit of transactions affected. The best 


8See No. 25 v. M.N.R. (1951), 5 Tax A.B.C. 19; John H. Francis v. M.N.R. (1951), 
5 Tax A.B.C. 39; Western Printers Association Ltd. v. M.N.R. (1951), 5 Tax A.B.C. 65. 
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hope for a solution of this continuing problem seems to lie in the use of the 
“collusive” rather than the “arm’s length” concept, with the onus being cast 
on the taxpayer to rebut collusion against the Revenue where the values set 
in certain transactions are greater or less than the fair, reasonable or actual 
value as the case may be. 


FRENCH ADMINISTRATIVE LAW AND THE COMMON-LAW 
WORLD* 


W. FrepMANNT 


WHETHER or not administrative law has a proper place in the common law 
world is now a dead issue. The Dicey theory that anything like a droit adminis- 
tratif is incompatible with the traditions and principles governing the common 
law has been swept away by the inexorable needs of modern industrial society 
and the welfare state. Problems of administrative law now increasingly occupy 
the courts, both in review procedures and a variety of actions brought against 
the government and other public authorities. A full course on administrative 
law now forms a part of the curriculum of all serious law schools. But when 
it comes to the scope of administrative law, to its substantive and procedural 
integration in the common law world, there is still a wide divergence of views 
and much confusion. None of the common law countries has as yet made even 
an attempt to classify, let alone co-ordinate, the hundreds of administrative 
agencies and tribunals which exercise judicial functions in varying degrees. 
Review procedure still hinges on the ancient prerogative writs utterly unsuited 
to modern administrative conditions. And, what is often overlooked, a great 
deal of administrative law is found in many scattered decisions of ordinary 
or special courts concerned with the legal status and liabilities of public au- 
thorities. Perhaps the only common law remedy which looks like becoming 
a specific public law instrument is the declaratory judgment. On the whole, 
the common law student of administrative law, especially in the United States, 
still regards the study of administrative law purely as a procedural matter. 
His concern is with the sorting out of judicial from administrative functions, 
with the scope and availability of remedies. In the British Commonwealth, 
at least some of the administrative law textbooks and courses consider as within 
the scope of administrative law the entire body of legal rules relating to admin- 
istration. Many years ago, Maitland regarded as the scope of administrative 
law “the broader rules which regulate function.” More recently, Sir Ivor 
Jennings has defined administrative law as “the law relating to the adminis- 
tration. It determines the organization, powers and duties of administrative 
authorities.” With such a conception, the study of administrative law must 
include such matters as the principles of government liability, the legal struc- 
ture of public corporations, and the rules governing the public service. This 
is indeed not far from the French and continental conception of droit admin- 
istratif as a broad basis for the jurisdiction of the administrative courts. But 


*French Administrative Law and the Common-Law World, by Bernard Schwartz, 
Professor of Law and Director of the Institute of Comparative Law, New York Univer- 
sity (New York, New York University Press, 1954, xxii, 367 pp., $7.50). 

+Professor, Faculty of Law, University of Toronto. 

1Sir Ivor Jennings, The Law and the Constitution, 3rd ed., p. 194. 
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United States lawyers are, on the whole, still far removed from such a con- 
ception. It would probably still occur to relatively few common law students 
to regard a decision such as Kent v. East Suffolk River Catchment Board,? 
which was concerned with the problem of damages against a public authority 
that had undertaken repairs in the exercise of its discretion and carried them 
out negligently, as mainly a matter of administrative law. 

Yet there can be little doubt that, if administrative law has come to stay in 
the common law world, the task of its proper integration in the common law 
structure, and its systematization, both in its substantial and procedural aspects, 
will become a matter of ever increasing urgency. Nobody can be happy about 
the present confusion. Perhaps the gravest deficiency of the present state of 
affairs in the common law world is that what one might call the negative part 
of administrative law, that is the remedies available to annul certain acts of 
the administration, and based on the prerogative jurisdiction of the courts, is 
entirely separated from the positive aspects, that is the full scheme of mutual 
rights and duties which arise between citizen and public authority. This is one 
of the factors which greatly retard the working out of a science of administra- 
tive law. Another difficulty is the lack of any practical—and for the most part 
theoretical—training in administrative law of the judges although the ordi- 
nary courts are now entrusted with vital sections of the development of admin- 
istrative law principles. Perhaps only the growing number of specialists in 
administrative agencies or of special tribunals look like becoming the nucleus 
of a corps of trained and experienced administrative lawyers. These are among 
the many reasons why a more thorough comparative study of continental 
administrative law and, in particular, of the greatest and oldest of these sys- 
tems, the French droit administratif, has become a matter of urgent practical 
as well as theoretical concern. Professor Schwartz’s recent study, therefore, 
corresponds to a vital need. 

To the subject which forms the title of his study, Professor Schwartz brings 
outstanding qualifications. Already a distinguished authority on administrative 
law in his own country, Professor Schwartz studied administrative law in Eng- 
land before undertaking a parallel first-hand study of French administrative 
law in France. One of the results of that sojourn (not the only one) is the 
present book. It is undoubtedly a major contribution to the comparative study 
of administrative law. From many other efforts described as comparative, it 
is distinguished by the sustained endeavour not only to juxtapose one system 
with another, but constantly to compare approaches, solutions, methods, with 
reference to the social, political, and legal background. The result is a brilliant 
study which will certainly give to the common lawyer a far better insight into 
the nature, character, and achievements of French droit administratif, and 
other continental systems of administrative law which have all been derived 
from the French model. 

After a general introduction, the author surveys the structure of the French 
administrative courts and compares it with that of the civil law courts. He 
follows it by a description of the French system of administration. The major 
part of the book is devoted to a comparative study of remedies, their scope, 
technique, and availability. This is followed by a chapter on the extent of the 
liability of the state and its public officers, and some concluding observations 
on droit administratif and the rule of law. 

The study suffers from one slight and inevitable disadvantage in that the 
structure of the French administrative courts was about to undergo some 


2[1941] A.C. 75. 
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rather drastic changes when the book was nearing completion. However, Pro- 
fessor Schwartz was able to incorporate their main features at least briefly in 
the text. The main significance of the reform enacted at the end of 1953 is 
that the Supreme Administrative Tribunal, the Conseil d’Etat, has been re- 
lieved of most of its original jurisdiction which overwhelmed it with cases and 
caused great delays in the whole administrative legal process. The flood is 
increased by the extraordinary cheapness of procedure before the adminis- 
trative tribunals which, in contrast to the American position, makes the recours 
truly the common man’s remedy. The reform of 1953 creates a regular hier- 
archy of administrative courts. The Conseils de Préfecture have now become 
administrative courts of first instance, equipped with the same powers and 
remedies, and following the same principles as the Conseil d’Etat—which has 
now become more nearly the equivalent of its civilian counterpart, the Cour 
de Cassation. This reform will, it is hoped, remedy what is perhaps the out- 
standing defect of the present French administrative legal procedure, though 
not one inherent in the system of administrative tribunals as such—the delay 
and slowness in the decision of cases, estimated to average between two and 
three years. 

In almost every other aspect, Professor Schwartz shows that the system of 
administrative law and tribunals, as developed by France—and, it may be 
added, adopted by many other countries—far from sanctifying the privileged 
position of the administration, has, on the contrary, gone much further than 
the common law world in subjecting the administrative process to the rule of 
law. In this respect, of course, Professor Schwartz’s discoveries are not original 
though perhaps still somewhat novel to United States lawyers. The legend about 
droit administratif perpetuated by Dicey in his Law and the Constitution, and 
restated many years later, intemperately and with a far less excusable ignorance 
of French law, by the late Lord Hewart in his The New Despotism (1929), 
has long been exploded by many lawyers from the common law world. English 
writers, as divergent in their viewpoints as Allen, Jennings, Carr, or Robson, 
have long agreed on the fact that a system of administrative courts may or 
may not be desirable in a common law environment but that it has certainly 
strengthened, not weakened, the rule of law where it does exist. Indeed, the 
allied powers which, in their post-war occupation of Germany, abolished some 
valuable legal institutions in the name of democracy (together with many 
undesirable and objectionable Nazi institutions), often simply on the ground 
that institutions not known to Anglo-American law could not be democratic, 
at least had the wisdom of restoring the administrative courts as speedily as 
possible, and even extending their jurisdiction. But even if Professor Schwartz’s 
discovery of the merits of the French system—which, in his own admission, 
was a result only of his personal studies in France—is not original, there has 
not been published before so lucid as well as so detailed a comparative study 
of the various problems of the administrative process and its legal control. In 
his comparison of the remedies and review procedure as well as of the lia- 
bilities of government, Professor Schwartz shows that in almost every field 
French administrative law is ahead of its American—and in most cases also 
of its English—counterparts. The principle of legality governs; the scope of 
review is wide, and its availability not restricted by narrow definitions of per- 
sonal interest; the court is not hamstrung by the necessity to use historical 
remedies not designed for a contemporary society, but laboriously adapted 
from mediaeval writs which served a very different purpose. While the inquisi- 
torial procedure leads to greater reliance on documents and written prepara- 
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tion, this is a feature that the administrative tribunals share with the general 
principles of continental procedure. In the present reviewer’s opinion, the 
advantages of the adversary as against the inquisitorial procedure have often 
been grossly overstated, especially by common lawyers whose knowledge of the 
details of the continental procedure is extremely limited. There seems little 
doubt that the French procedure enables the administrative courts to review 
the facts as fully as the more complex and hamstrung common law review 
procedure. This leads Professor Schwartz to an extremely interesting discussion 
of the scope of reviewability. The French as well as the Anglo-American 
courts have become involved in great difficulties in trying to sort out “fact” 
from “law.” Once the courts started to review “jurisdictional” fact, they were 
almost irresistibly driven to an increasing review of facts. But, as Professor 
Schwartz points out, the American courts stopped this process which would 
have changed the whole structure of American administrative procedure and 
turned the courts into fully fledged appeal courts from the decisions of admin- 
istrative agencies, whereas the French courts have quite frankly extended the 
scope of review, so that the Conseil d’Etat is tending to become more and more 
a full court of appeal. 

Perhaps the greatest, and for the common law world the most chastening, 
contrast is in the scope of government liability. Here indeed lies the greatest 
irony of Dicey’s antithesis of the rule of law and administrative arbitrariness. 
It is the administrative courts of France—and of other countries with similar 
systems—that have gradually and systematically expanded the scope of state 
responsibility, where the common law world and, in particular, the American 
law is still beset with fantastic restrictions based on feudal origins. Today the 
government, through the work of the administrative courts, is in France re- 
garded as generally responsible for all injuries caused to a member of the 
public for which there is no specific justification such as specific statutory 
authority, or the complainant’s own fault. In the field of government respon- 
sibility, the fault theory has been abandoned for the principle of strict liability, 
and that is approved even by such stout defenders of the fault theory in the 
law of civil delicts as H. and L. Mazeaud in their well-known Traité de 
responsabilité civile. The ground for the differentiation is that the state must 
really act as an insurer for the public, guaranteeing compensation for injuries 
suffered without legal justification by any one citizen. By contrast, even the 
present, somewhat. reformed position in American law is melancholy. The 
Federal Tort Claims Act, as is shown in a recent illuminating article by Pro- 
fessor Gellhorn,® is still subject to severe and unjustifiable limitations. The 
individual states lag even further behind. As a recent survey shows,‘ only the 
State of New York assures substantially full liability for torts. The great major- 
ity of States assume little or no responsibility. In this respect, American law 
lags behind that of Great Britain and most of the other Commonwealth juris- 
dictions which have at last recognized that the counterpart of the modern 
welfare state is the abandonment of ancient government privileges. 

On the whole, then, Professor Schwartz gives the French administrative 
legal system a clean bill of health. Yet he advises against the introduction of 
a similar system in American law. This part of his analysis the present reviewer 
finds unconvincing. For the only ground given by Professor Schwartz—apart 


8“Federal Tort Liability” in a symposium on Governmental Tort Liability (1954), 
29 New York University Law Review, 1325. 

4Leflar and Kantrowitz, “Tort Liability of the States” (1954), 29 New York Univer- 
sity Law Review, 1363. 
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from an appeal to historical background which does not otherwise deter him 
unduly—is the great delay of proceedings in France where a conflict between 
administrative and civil jurisdictions arises and the Conflicts Tribunal has to 
decide which is the proper jurisdiction. Professor Schwartz quotes the recent 
example of a case which was decided—and not even quite finally—thirty-four 
years after its initiation. It is also true that the delimitation of administrative 
and civil jurisdiction has become more difficult despite the broad distinction 
of principle between public service and private acts (gestion publique and 
gestion privée)—a distinction which, together with the whole problem of 
administrative contracts, should have invited a closer discussion by the learned 
author. The difficulties arise from the growing number of private law trans- 
actions undertaken by public authorities—purchase contracts, commercial un- 
dertakings, etc. Yet, by and large, the distinction is tolerably clear, and the 
number of cases where a plaintiff chooses the wrong remedy must, on the 
whole, be a very small proportion of the total. Moreover, the delay should at 
least be reduced by the new procedural reform of 1953. It seems unconvincing 
to reject a basic system because of some marginal deficiency. In Germany, for 
example, where there has for many decades been a full system of administra- 
tive courts, the delays caused through such conflicts and the jurisdiction of the 
conflicts tribunal is not nearly as serious as in France. Such matters can be 
remedied. This is not to say that a system of droit administratif could or should 
be introduced lock, stock, and barrel in America or other common law juris- 
dictions. The problems are indeed complex. In the first place, a completely 
different conception of administrative law would be necessary. The almost 
universal restriction of the study of administrative law to procedural matters 
should be abandoned, as it has always been on the Continent (and increasingly 
in the Commonwealth), for a broader conception of administrative law, which 
includes the function of various public services, public corporations, principles 
of liability, etc. This would certainly be a necessary prerequisite for any change 
of the system. There would have to be a far-reaching reorganization of the 
hundreds of scattered administrative agencies with partly administrative, partly 
judicial functions. Perhaps they could be made tribunals of first instance— 
exercising a mixture of administrative and quasi-judicial functions—with inter- 
mediate courts and a supreme administrative appeal court. It is also possible 
that such a reorganization should preferably take place within the existing 
structure of the law courts. In that case, some changes in the training and ex- 
perience of the judicial personnel would be necessary. It is greatly to be hoped 
that Professor Schwartz will resume the discussion of this extremely important 
problem. Meanwhile he has given us a brilliant and fascinating comparative 
study, not the least merit of which is that it will increase the mutual compre- 
hension of common law and civilian methods. 








SURVEY OF CANADIAN LEGISLATION 


This survey of legislation in Canada enacted during the past year covers 
only the most important statutes. 


DoMINION OF CANADA 


2-3 Eliz. II, First Session, Twenty-second Parliament, 1953-4 
Acts passed, 459; Public, 67; Local and Private, 14; Divorce, 378 


ARMED Forces.—The Canadian Forces Act, 1954 (c. 13), amends the Visit- 
ing Forces (North Atlantic Treaty) Act, R.S.C. 1952, c. 284, by accepting 
Crown liability in respect of torts, property, and service motor vehicles of mem- 


bers of visiting forces for the purpose of s. 3(1) of the Crown Liability Act, 
S.C. 1953, c. 30. 


Bankinc.—The Bank Act (c. 48) is the usual decennial re-enactment of 
legislation governing the chartering and operation of Canadian banks. The 
Quebec Savings Bank Act (c. 41) is similarly a re-enactment of a companion 
measure applicable to two Quebec savings banks. The Bank of Canada Act, 
R.S.C. 1952, c. 13, is amended (c. 33) in its provisions respecting management 
and powers of the Bank. 


Criminat Cope.—A revised and consolidated Criminal Code (c. 51), the 
first since its original enactment in 1892, is the result of the work of a special 
commission. The new Code is essentially a work of consolidation although it 
contains some new matter, as, for example, the express ouster of all common 
law offences and provisions for appeal against convictions for contempt of 
court. Common law defences are retained. The new Code came into force on 
April 1, 1955. 


DisaBLep Persons.—The Disabled Persons Act (c. 55) empowers the gov- 
ernment to enter into agreements with the provinces under which it will con- 
tribute to allowances paid by the provinces to destitute persons who are totally 
and permanently disabled. The Act prescribes the terms of agreement to which 
a province must subscribe to become entitled to federal contributions. 


Export AND Import Permits.—The Export and Import Permits Act (c. 
27) replaces a previous Act (R.S.C. 1952, c. 104) and vests in the government 
extensive control over exports (in respect of both goods and countries) and 
over imports subject to a permit system. The Act has an expiry date of July 
31, 1957. 


Hovusinc.—The National Housing Act (c. 23), is a comprehensive revision 
and re-enactment of the National Housing Act, R.S.C. 1952, c. 188. The Cen- 
tral Mortgage and Housing Corporation remains the chief government agency 
for implementing the insurance and guarantee provisions of the Act as appli- 
cable to loans for housing purposes. 


INTERNATIONAL RELATIONS.—The Diplomatic Immunities (Commonwealth 
Countries) Act (c. 54) provides that diplomatic representatives in Canada of 
Commonwealth countries and their staffs shall have the same immunities as 
are accorded to a foreign envoy, accredited to Her Majesty in right of Canada, 
and his staff. The Northwest Atlantic Fisheries Convention Act (c. 18) em- 
powers the Governor-in-Council to make regulations for implementing the 
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Northwest Atlantic Fisheries Convention, entered into in 1949 as an inter- 
national conservation measure. The United Kingdom Financial Agreement 
Act, 1953 (c. 11), implements an agreement for repayment by the United 
Kingdom of the outstanding balance of a loan by Canada. 


Motor VEHICLE TRANsporT.—The Motor Vehicle Transport Act (c. 59) 
is the result of the decision in Attorney-General for Ontario v. Winner, [1954] 
4 D.L.R. 657, which settled in the Dominion’s favour the issue of regulatory 
authority over the extra-provincial bus transport business. The Act purports to 
decentralize regulatory administration by vesting licensing power and power 
over tariffs, in respect of extra-provincial undertakings, in provincial transport 
boards, on the delegation principle upheld in P.E.J. Potato Marketing Board 
v. Willis and Attorney-General for Canada, [1952] 4 D.L.R. 146. However, 
the Act is not in force in any province until a proclamation is made by the 
Governor-in-Council. 


NAvIGABLE WaTEerS.—The Navigable Waters Protection Act, R.S.C. 1952, 
c. 193, is amended (c. 37), inter alia, by empowering the government for a 
three-year period to make regulations in the interests of the safety or security 
of Canada respecting employment of seamen on board Canadian ships in the 
Great Lakes. 


PARLIAMENT.—The Department of Northern Affairs and Natural Resources 
Act (c. 4) establishes a new department of government under that name with 
a responsible minister charged with jurisdiction, inter alia, over the Northwest 
Territories, the Yukon Territory, Eskimo affairs, forest and water resources, 
national parks, historic places and monuments, and tourist information and 
services. It replaces the Department of Resources and Development. The 
Senate and House of Commons Act, R.S.C. 1952, c. 249, is amended (c. 10) 
by provisions increasing sessional allowances to members to $8,000 and in- 
creasing the salaries of the speakers and the allowances to the opposition lead- 
ers and the senate government leader. The Salaries Act, R.S.C. 1952, c. 243, 
is amended (c. 21) by increasing the Prime Minister’s salary to $25,000 and 
the salaries of ministers to $15,000. The Members of Parliament Retiring 
Allowances Act, R.S.C. 1952, c. 329, is amended (c. 16) in its provisions for 
contributions towards retirement allowances. 


Pipe Lines.—The Pipe Lines Act, R.S.C. 1952, c. 211, is amended (c. 7) 
to bring within its grasp extra-provincial pipe lines which for the future may 
not be constructed or operated unless by a person authorized by a special Act. 


ProvinciaL BounpariEs.—The Ontario-Manitoba Boundary Act, 1953 (c. 
9), declares, with the consent of the named provinces, the boundary between 
them as surveyed and marked on the ground, according to a metes and bounds 
description set out in a schedule. 


Pusiic ServANTs INVENTIONS.—The Public Service Inventions Act (c. 40) 
is a general statute providing for the vesting in Canada of inventions by per- 
sons in government employ and for the making of awards to such persons. 


VeETERANS.—Amendments (c. 46) are made to the War Service Grants Act, 
R.S.C. 1952, c. 289, in respect of the availability to other persons of unused 
re-establishment credit of a deceased. The Veterans Benefit Act, 1954 (c. 65), 
repeals a similarly entitled Act of 1951 and specifies the persons entitled to the 
benefit of a series of statutes including the War Service Grants Act, Veterans 
Rehabilitation Act, Pension Act, Veterans’ Land Act, Veterans’ Insurance 
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Act, Reinstatement in Civil Employment Act, Unemployment Insurance Act, 
and some other Acts. Amendments (c. 66) are made to the Veterans’ Land 
Act, R.S.C. 1952, c. 280, in respect of its provisions for land settlement assis- 
tance, farm improvement assistance, and house construction assistance. Exten- 
sive amendments (c. 62) are made to the Pension Act, R.S.C. 1952, c. 207. 


Bora LasKIN 
Faculty of Law 
University of Toronto 


NEWFOUNDLAND AND THE MARITIME PROVINCES 


(a) Newfoundland 
1954: 3 Elizabeth II: Acts passed, 79; Public, 67; Private, 12 


E.ections.—The Election Act, R.S.N. 1952, and the Lists of Electors Act, 
S.N. 1953, are amended and consolidated in The Elections Act (c. 79). Sub- 
ject to residence requirements, the right to vote is conferred upon everyone 
who is a Canadian citizen or “other British subject.” Prisoners in a penitentiary 
or jail and persons committed to institutions for the treatment of mental illness 
are disqualified from voting. Two or more electors may nominate a candidate. 
Polling hours are set from 8 a.m. to 8 p.m. Provision is made for polling stations 
within the province outside of the electorial district to be served. Provision is 
made for an adjourned or deferred poll when polling at the normal time is 
obstructed or delayed by reason of weather, lack of sufficient time to establish 
a polling station, or any other reason. Machinery is provided for the taking of 
votes in a sanatorium, hospital, or other institution for the treatment of chronic 
diseases. The returning officer may require any person on nomination day or 
polling day “to deliver to him any firearm, sword, stave, bludgeon or other 
offensive weapon” in his hands. The returning officer may ascertain, by such 
evidence as is available, the result of a poll where the ballot box for the polling 
station at which the poll was taken has been lost or destroyed. 


Evipence.—Provision for the taking of affidavits and declarations outside 
the province, recommended by the Conference of Commissioners on Uniform- 
ity of Legislation in Canada and enacted in Ontario and some other jurisdic- 
tions, was added to the Evidence Act (c. 16). 


Ferries.—A new Ferries Act (c. 52) is to come into force on proclamation. 
The new Act in effect makes ferries public utilities, subject to the supervision 
and control of the Public Utilities Board, which is empowered to grant ex- 
clusive or limited franchises and to regulate operating schedules, rates, and 
tolls. Ferries appear in effect to have been declared to be public carriers and 
the operators are obliged to accept and to carry passengers and freight. 


Fire PreventTion.—The Fire Prevention Act (c. 28) provides for the 
appointment of a provincial fire commissioner and local assistants to advise the 
government and local fire companies on fire protection measures, to inspect 
buildings, and, where it is found that a fire hazard exists in a building, to order 
the building to be altered, demolished, or closed, or to prohibit smoking within 
it. His orders in this connection are subject to appeal to the Minister and from 
the Minister to the Supreme Court. The commissioner is empowered to inquire 
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into the cause of fires and for that purpose may compel the attendance of 
witnesses. Insurers, adjusters, and property owners are required to report to 
the commissioner all fires in which injuries or deaths are caused. 


FisHERtES.—The Fish Inspection Act (c. 38) comes into force on proclama- 
tion, and is complementary to Dominion legislation requiring the registration 
of persons engaged in fish processing, handling, or transporting, and empowers 
the Governor-in-Council to make regulations prescribing grades for fish and 
containers and standards for plants, and respecting other matters relating to 
the industry. The Newfoundland Fisheries Development Authority Act (c. 33) 
makes provision for the appointment of an authority consisting of three mem- 
bers to act as agent of the Crown for the purpose of assisting in research into 
and development of the fisheries industry of the province. The authority is 
empowered to carry on the fish business and to assist by grants, loans, and 
otherwise other persons engaged in the business. 


FitoraL Emsiem.—The Pitcher plant, botanically known as “sarracenia 
purpurea Linnaeus,” is declared to be the floral emblem of the province (c. 41). 


Motor VEHICLES AND Hichway Trarric.—The Highway Traffic Act (c. 
75) requires the publication in the Newfoundland Gazette and in one news- 
paper of notice of every suspension of a driver’s licence for certain offences, 
including drunken driving and driving while impaired. The Minister may sus- 
pend the licence of a driver following an accident if satisfied that the driver 
may be liable or responsible for the accident. An appeal is given from the Min- 
ister’s decision to a magistrate. 


NATIONAL FLac.—The National Flag Act, which declares the Union Jack 
to be the “National Flag of the Province of Newfoundland” is amended to 
enable that flag with the badge of the province emblazoned thereon to be 
flown by the Lieutenant-Governor on land as well as at sea (c. 45). 


NEWFOUNDLAND Power Commission.—A Power Commission is established 
(c. 72) to consist of five members and acts as an agent of the Crown. It is 
empowered to investigate power problems and to engage in the business of 
generating and distributing electricity. For this purpose, it is given very broad 
powers, including the power of expropriation. 


Piant Protection.—The Plant Protection Act is complementary to the 
Destructive Insect and Pest Act of Canada. 


PROFESSIONAL REGULATION.—The Pharmaceutical Association Act (c. 51) 
is a revision and consolidation of the earlier statute. The Association through 
its council is empowered to regulate the practice of pharmacy in the province, 
to register pharmacists, to prescribe qualifications for registration, and to re- 
move persons from the register. Only persons who are so registered are per- 
mitted to practise. 


Soca, AssisTaNce.—The Social Assistance Act (c. 37), to come into force 
on proclamation, replaces the Mothers’ Allowance Act and the Dependents’ 
Allowances Act, and permits the provision out of provincial funds of assistance 
in any form “necessary in the opinion of the Minister to relieve destitution and 
suffering or to rehabilitate any person.” Assistance cannot, however, be pro- 
vided “to a person whose only claim to social assistance is on account of his 
being unemployed.” 
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(b) Prince Edward Island 
1954: 3 Elizabeth II; Acts passed, 54; Public, 42; Local and Private, 12 


Dairy Inpustry.—A new Dairy Products Manufacturing Act (c. 11) re- 
places the 1953 Act, which was designed to ensure the existence of sanitary 
conditions at dairies and milk producing plants and at farms where milk is 
produced. The new Act adds various licensing requirements. A permit from 
the Minister of Agriculture is required before a dairy manufacturing plant 
may be established, and a licence from him is required for the operation of a 
creamery, cheese factory, ice cream plant, or concentrated milk plant. The 
Minister has a discretion to grant or refuse a licence and is empowered to can- 
cel or suspend a licence if he is satisfied that the plant has ceased to conform 
to the requirements set out in the regulations or that its operation is not in 
accordance with the Act and regulations. 


Epucation.—The Education (Department) Act (c. 13) varies the mem- 
bership of the Council of Education, which advises the Minister upon edu- 
cational matters, by increasing from one member to three members the 
representation on it from the Teachers’ Federation and by adding to it a repre- 
sentative of the Home and School Association. 


E.ections.—The Elections Act is amended (c. 14) by substituting refer- 
ences to a “Canadian citizen” for all references to a “British subject,” thereby 
making Canadian citizenship a qualification for voting. 


INDUSTRIAL ESTABLISHMENT.—The Province is empowered by the Indus- 
trial Establishment Promotion Act (c. 18) to assist by way of grants, loans, 
and royalties to a total of not more than $500,000 towards the establishment 
of industrial plants for the purpose of “processing agricultural, horticultural 
and fishery products.” By the Tourist Accommodation and Loans Act (c. 36) 
a revolving fund of $300,000 is set up for assistance in the establishment or im- 
provement of tourist accommodation. 


Motor VEHICLEs AND HicHway TraFrFic.—Provision is made in the High- 
way Traffic Act (c. 17) for uniform marking of the roads. Local authorities 
are empowered to make traffic regulations not inconsistent with the Act. Vari- 
ous new safety requirements have been added, including prohibition against 
permitting a passenger to alight from a moving vehicle, against backing care- 
lessly, against turning on a curve or on the crest of a hill, against alighting 
from a moving vehicle, and against obstructing the driver’s view or control. 
Parking is regulated in a manner similar to the requirements of other juris- 
dictions, particularly Nova Scotia, and requirements for the reporting of acci- 
dents similar to those in effect in Nova Scotia and Manitoba are provided. 
Authority is given to the Minister or his representative to seize a vehicle that 
has been stolen or that bears defaced or obliterated serial numbers. 


Om anp Minerats.—A new section has been added to the Oil and Minerals 
Act (c. 24) giving to the owner of the surface a royalty of 4 per cent of the 
value of the output of oil, natural gas, or minerals found in or under his land. 
By another section, the Governor-in-Council is empowered to make regula- 
tions respecting the exploration for and development of oil, natural gas, and 
mineral resources of the province and the manner of operation of property on 
which they are found, providing for records and returns by operators, and the 
issue and registration of licences, leases, claims, and the like. 
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PLeBisciTES.—The Plebiscite Act (c. 26) empowers the Governor-in-Coun- 
cil to hold plebiscites “to ascertain the approval or otherwise” of the voters of 
“any Act of the Legislature or any part or parts thereof or of any Order in 
Council made pursuant to any such enactment or on any question of enforce- 
ment of any such enactment.” The plebiscite is to be conducted in the same 
manner as a general election, subject to regulation by the Governor-in-Council 
of the procedure prior to the taking of a vote and the advertising of it. He is 
also empowered to regulate “the publication and dissemination of literature 
pertaining to the matters to be voted upon.” The persons entitled to vote are 
either all those entitled to vote in provincial elections or, if the question relates 
to or affects “only a limited economic group or class or limited groups or 
classes,” only members of those groups or classes. No consequence is stated to 
attach to the result of the vote. 


WILLs AND ProBaTE.—By amendment to the Probate Act (c. 28) the judge 
of probate is empowered to make an order of presumption of death when it 
is made to appear to him “that a person has ostensibly perished in an aircraft 
disaster.” By another provision the will of an unmarried minor is declared to 
be invalid. By inference and from an examination of the principal Act it may 
be that the will of a married minor is valid. 


(c) Nova Scotia 
1954: 3 Elizabeth II: Acts passed, 131; Public, 61; Local and Private, 70 


ASSESSMENT.—The Assessment Act is amended (c. 38) to exempt from 
assessment church haiis used for religious or congregational purposes exclu- 
sively excepting for special occasions and where no revenue in excess of $100 
a year is received for the casual use. A new section is added to provide that 
where a construction agreement vests the title of machinery and equipment in 
the Crown or in an exempt person while it is being used for purposes of the 
agreement, the person who in the absence of the agreement would have been 
the owner shall be assessed notwithstanding the agreement. Rule 2 of section 
17, which requires the assessor in making his valuations to have regard to other 
property of a like class, has been amended by striking out the reference to the 
like class and by requiring him to make the assessment in such a manner as to 
ensure that all property will be uniformly taxed. 


CHILDREN OF UNMARRIED PaRENTS.—The provisions of the Children of 
Unmarried Parents Act relating to orders against more than one possible puta- 
tive father have been varied (c. 55) to permit the laying of more than one 
information, and to enable a magistrate to make an order against a witness for 
the defence whose evidence indicates that he might have been the father of 
the child. Further amendment permits an order directing that payments be 
made to a municipal officer, the Director of Child Welfare, a Children’s Aid 
Society, or a charitable corporation or organization, to be used for the benefit 
of the mother and the child. New and somewhat shorter forms have been sub- 
stituted for the present ones. 


ContrisuTory NEGLIGENCE.—A new Contributory Negligence Act replaces 
the Contributory Negligence Act of 1926. This Act is an adaptation of a Uni- 
form Contributory Negligence Act, recommended by the Conference of Com- 
missioners on Uniformity of Legislation in 1953. Provisions recommended by 
the Uniformity Conference for contribution between two or more persons caus- 
ing damage or loss and for adding as a party to the proceedings a person who 








154 Tue University oF Toronto Law JouRNAL 


may have been responsible for the damages claimed are not included in this 
Act but are dealt with in The Tort Feasors Act, S.N.S. 1945, c. 19. The prin- 
cipal change in substance is found in sections 3 and 4 of this new Act which 
provide in effect that where one of the parties at fault is relieved from liability 
by section 183 of The Motor Vehicle Act or by marriage to the injured party, 
no damages are recoverable against another person for a part of the injury 
or loss proportionate to the degree of fault of the person who is relieved from 
liability. ‘ 

Crown Lanps.—A new section has been added (c. 35) to Part I of the 
Lands and Forests Act relating to Crown lands, to provide a summary method 
of compelling the removal of buildings and other structures that are placed 
and maintained on Crown lands without authority. 


DisaBitiry PeENsions.—By the Disabled Persons’ Allowances Act (c. 11), 
the province is empowered to pay allowances to disabled persons in accordance 
with the terms of an agreement between the province and the Dominion under 
which the Dominion undertakes to contribute at least 50 per cent of any 
amount paid out in allowances. 


INSURANCE.—Section 20 of the Automobile Insurance Act is amended (c. 
31) to permit the exclusion by endorsement of claims for loss or damage aris- 
ing from the use or operation of machinery or apparatus mounted on or at- 
tached to a motor vehicle where the machinery or apparatus has a separate 
power or heating unit, but only while it is being operated at the site of the use 
of the machinery. Section 22B as amended provides that where there is an 
owner’s policy and also a driver’s policy or other liability policy, the owner’s 
policy is first-loss insurance and the other policy is excess insurance. The 
amendments come into force on proclamation. 


Mecuanics’ Liens.—The effect of amendments to the Mechanics’ Liens 
Act (c. 27) is to extend from thirty days to forty-five days the period following 
completion of a contract or delivery of materials within which a claim for lien 
must be registered in order to preserve the lien and to extend similarly the 
period during which the owner is required to hold back a portion of the con- 
tract price. 


Motor VEHICLES AND Highway Trarric.—Changes of general interest 
were made in the Motor Vehicle Act (c. 32). The section dealing with slow drivers 
has been varied to make it an offence to drive at such a slow speed as to im- 
pede or block normal traffic and not merely an offence to disregard a peace 
officer’s request to speed up. A new section has been added prohibiting tele- 
vision screens in the driver’s seat or visible to the driver. 


Poor Re.ier.—The Poor Relief Act has been revised and consolidated 
(c. 3). The principal changes are the following: Settlement, that is, the right 
to receive assistance, is to be by municipalities and not by poor districts. The 
payment of relief is to be an expense of the whole municipality and not of indi- 
vidual poor districts. Unless other arrangements are made for administration 
of the Act within a municipality, the overseers of the poor remain as the ad- 
ministrative body. Only three methods of acquiring settlement are retained— 
first, residence for twenty-four consecutive months without receipt of relief; 
second, assessment and payment of at least one year’s taxes; or third, accep- 
tance of a municipal office. The obligation of the poor district is to provide 
assistance to all persons who reside in a municipal unit and have a settlement 
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there. They are permitted, however, to furnish relief to other persons in need 
of it and have a right of recovery in either event against the property of the 
person and immediate relatives and the municipality of settlement. 


PROFESSIONAL REGULATION.— The Public Accountants Act has been 
amended (c. 60) to permit the licensing of any person who is a Canadian 
resident and who satisfies the Board that he has the necessary educational 
qualifications. Requirements that the applicant be a resident of Nova Scotia 
and satisfy the Board of his intention to practise and to maintain an office in 
the province have been eliminated. The Nursing Assistants Act (c. 10) pro- 
vides for the establishment of a system of registration as nursing assistants of 
persons who have taken special training or who have special qualifications, 
and for the supervision of schools and training courses for nursing assistants. 
It limits the use of the title “certified nursing assistant” to persons who are 
registered as nursing assistants under the Act, but does not affect gratuitous 
nursing or nursing for hire by a person who does not hold herself out to be 
registered as a nursing assistant. 


STATUTE oF LimiTaTions.—The Statute of Limitations has been amended 
(c. 26) to set the time within which actions for damages arising out of motor 
vehicle accidents may be brought at two years in the case of actions arising out 
of accidents occurring after April 14, 1954. In the case of accidents occurring 
before that date, the time limit is two years from that date or six years after the 
cause of action arose, whichever is the earlier. An exception is made to section 
37 which imposes upon a counterclaim or set-off the ordinary period of limi- 
tation. The exception will permit the making of a counterclaim or the com- 


mencement of third party proceedings after the period of two years if it arises 
out of the same accident as the claim. 


StatuTORY INTERPRETATION.—The Interpretation Act (c. 2) has been re- 
arranged and rewritten and is an adaptation of the Uniform Interpretation 
Act that was recommended by the Conference of Commissioners on Uniform- 
ity of Legislation in 1953. 


SurvivaL oF Actions.—The Survival of Actions Act provides (c. 12) that 
with minor exceptions all causes of action, whether against or for the benefit 
of a person, survive his death. The actions excepted are actions for adultery 
or inducing a spouse to leave or remain away from his or her spouse. Where 
a cause of action survives for the benefit of the estate, only damages resulting 
in actual pecuniary loss are recoverable, and in no case are actions recoverable 
for punitive and exemplary matters, loss of expectation of life, or pain and 
suffering. Actions are required to be brought within six months after probate 
or administration, and in any event not later than two years after death. It is 
expressly declared that the rights conferred by the Act are in addition to and 
not in derogation of any rights conferred by The Fatal Injuries Act. 


WorKMEN’s CoMPENSATION.—The Workmen’s Compensation Act has been 
revised and consolidated and substantially rearranged in the light of the ad- 
ministrative experience of the Board (c. 6). The principal changes are the 
following: A number of industries have been added to the list of undertakings 
to which the Act applies. Included in this group are service stations, hotels, 
restaurants, dairies, and wholesale and retail stores. Section 7 of the former 
Act has been omitted. It provided that contracts entered into within the prov- 
ince for employment elsewhere in industries normally covered by the Act were 
deemed to include a covenant that the Act applied to the employment. 
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Corporation Securities Recistration.— The Corporation Securities 
Regulation Act (c. 6) provides in effect that a mortgage or charge on property 
or assignment of book debts by a corporation doing business in the province, 
whether by way of trust deed, bond, or debentures with or without a trust 
deed, is void against subsequent creditors of the corporation who become 
creditors in good faith and for valuable consideration unless the mortgage or 
other charge is registered with the Provincial Secretary Treasurer. The Bills of 
Sale Act and the Assignment of Book Debts Act are declared not to be appli- 
cable to any instrument required to be registered under this Act. 


Historic Sites.—For the protection of historic sites, the excavation or 
alteration of historic or anthropological sites without a permit from the Min- 
ister and the consent of the owner of the land is prohibited by the Historic 
Sites Protection Act (c. 8). Those sites are ones designated by the Minister 
as such. The finder of objects of historical significance found at an historical 
site or objects of anthropological significance found at an anthropological site 
is required to deposit the objects in the provincial museum. 


Jurmes.—The Jury Act is amended (c. 50) to restate the following quali- 
fications for jury service: Age, 21 to 65 years, Canadian citizenship, good 
health, and property assessment, either of the person or his spouse. A woman 
is expressly declared to be qualified for jury duty and subject to be placed on 
the jury list if she makes a written request to the sheriff to be placed on the 
list before the list is actually prepared. 


Lazsour ReGuLatTion.—The Vacation Pay Act (c. 15) requires vacations, 
or pay in lieu of vacation, and is similar in many respects to legislation in 
other jurisdictions. It is applicable, however, only to the construction and min- 
ing industries and to related employment designated by the Governor-in- 
Council. An employee, by working 225 days or shifts in a year earns the right 
to a vacation of one week and to a payment equal to 2 per cent of his earn- 
ings during the year. If he works less than 225 days or shifts, he is entitled 
upon termination of his employment to a payment of 2 per cent of his earnings 
to be paid in the form of stamps which are affixed to a Vacation Stamp Book 
and which may be cashed “after June 30 in each year.” The Weekly Rest 
Period Act (c. 16) requires every employer to give to each employee a weekly 
rest period of at least twenty-four consecutive hours to be taken, if possible, 
on Sunday or, if the Minister of Labour approves, to be accumulated and 
taken later. The duty does not apply to an employer of a farm employee or an 
employee who, in the opinion of the Minister, is required to cope with an 
emergency, or a part-time employee who is not usually employed for more than 
five hours a day or an employee in a class designated by the Governor-in- 
Council as being outside the scope of the Act. 


Lrsrary Services.—The Library Services Act (c. 9) replaces a former Pub- 
lic Libraries Act and, in general, provides for the establishment of a central 
provincial library and of regional libraries supported by the province and 
municipal corporations jointly. 

Mininc.—The Mining Act (c. 60) provides, significantly, that “all radio- 
active minerals existing or which may be found in a natural state within the 
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Province under the surface of the earth are hereby declared to be, and to have 
been at all times prior hereto, property separate from the soil, and to be vested 
in the Crown in the right of the Province.” The Mining Tax Act (c. 10) im- 
poses a tax upon income derived from mining operations, payable partly 
within thirty days of the expiration of the first six months of the taxation year, 
and partly on the expiry of the taxation year. The rate of tax is 7 per cent on 
the “net profit” between $10,000 and $1,000,000; 8 per cent on the “net 
profit” between $1,000,000 and $5,000,000; and 9 per cent on the “annual 
profits” over $5,000,000. 


Motor VEHICLES AND HicHway Trarric.—Among the quite extensive 
amendments to the Motor Vehicle Act (c. 17) are the adoption of uniform 
rules of the road relating to overtaking and passing of vehicles, crossing the 
centre line, stopping at railway crossings, yielding the right of way, signalling 
of intention to stop or turn by mechanical devices or by three commonly used 
arm signals, and parking. A new part is added providing for the establishment 
of an unsatisfied judgment fund by a levy of an annual fee in addition to the 
fee for a driver’s licence upon every person who obtains a driver’s licence. A 
person recovering judgment for loss or damage arising out of the operation of 
a motor vehicle within the province may obtain payment out of the fund of 
amounts not exceeding $10,000 for injury to or the death of more than one 
person, $5,000 for injury to or the death of one person or $1,000 for damage 
to property, upon satisfying a court that he has pursued and exhausted all 
available remedies for recovery from the judgment debtor. With leave of the 
court, an action may be brought against a nominal defendant designated as 
“party unknown” in cases where the identity of the owner or driver of the 
vehicle causing the damage or injury is unknown. The period within which 
actions arising out of motor vehicle accidents occurring after March 8, 1953, 
must be brought is set at two years (Statute of Limitations (c. 56) ). 


PENAL InstiruTIONS.—The Penal Institutions Act (c. 11) empowers the 
Governor-in-Council to build, maintain, and conduct penal institutions, to 
order that they be substituted for existing institutions operated by municipali- 
ties, and to order municipalities to contribute towards the maintenance of 
prisoners in those institutions. 


PROFESSIONAL REGULATION.—The Barristers’ Society Act (c. 99) has been 
expanded to provide for the establishment of a compensation fund by allo- 
cations to the fund of a part of the annual fee. The fund exists for the pur- 
pose of mitigating losses “in consequence of dishonesty on the part of a member 
of the Society, his agent or servant in connection with the member’s practice” 
or any trust of which he was trustee. Payments are to be made out on the order 
of the Society and it is expressly provided that no right of action exists against 
the fund or the Society. Upon payment out of the fund, the Society is sub- 
rogated to the rights of the person to whom payment is made. 


SaLes Taxes.—By the Gasoline Sales Act (c. 42) a tax at the rate of fifteen 
cents per gallon is imposed on all gasoline consumed in the province by a non- 
resident consumer. A non-resident consumer is defined as the owner of a com- 
mercial vehicle registered outside the province. He is required to make quar- 
terly returns showing the quantity of gasoline consumed by him in the province 
and his vehicle is subject to seizure for non-payment of the tax. He is entitled, 
however, to registration of his vehicle without payment of a fee. An additional 
tax of three cents per gallon, called “the winter roads gasoline tax” is imposed 
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on every consumer of gasoline or diesel fuel, and the Minister is empowered to 
pay the proceeds or a portion of the proceeds determined by the Governor-in- 
Council to cities, towns villages, and highway boards to assist in the mainten- 
ance of roads by them during the winter months. The Social Service and 
Education Tax Act (c. 78) reduces the amount of this tax from 4 per cent 
to 3 per cent of the selling price of the articles to which it applies and the tax 
is removed in the case of articles sold for fourteen cents or less. The exemption 
formerly applied only in the case of articles sold at ten cents or less. 


Trapve ScHoois.—By the Trade Schools Act (c. 14) the operators of trade 
schools and correspondence courses are required to be registered with the 
Minister of Education and Municipal Affairs. A trade school is defined to 
mean any school or place where any trade is taught and any course of study 
organized, promoted, or carried on for the teaching of a trade. It does not, 
however, include a school or course conducted by a “chartered university in 
Canada,” by any department of the Government of Canada or the province, 
by any public school board, by the Barristers’ Society, or by a religious organ- 
ization or other board that does not operate for gain. Provision is made for a 
form of application for registration, furnishing of information and returns, 
and for numerous regulations by the Governor-in-Council. 

Henry F. Muccan 
Legislative Counsel 
Halifax 


QuEBEC 
1954: 3-4 Elizabeth II: Acts passed, 191; Public, 51; Private, 115 


Civ. Cope.—The Lieutenant-Governor-in-Council is empowered (c. 47) 
to appoint a jurist with or without others to prepare a draft revised Civil Code 
adhering to the existing institutes of law by bringing the language and some 
detail up to date. Article 188 of the Civil Code is amended (c. 48) to permit 
a wife to sue her husband for separation from bed and board on the ground 
of her husband’s adultery no matter where committed. Formerly, a wife could 
only take suit for separation on the ground of her husband’s adultery if it took 
place in the common domicile. Article 986 is amended and Article 986A is 


added (c. 48) to restate the law regarding the capacity of married women to 
contract. 


Courts or Justice.—The Courts of Justice Act (c. 30) is amended to 
provide pensions of $1500 per annum to widows of District Magistrates and 
judges of the Court of Sessions of the Peace, and of the Family Welfare Court 
in cases of death after April 1, 1954, after more than three and one-half years 
of service. The Act is further amended (c. 46) to provide that the Court of 
Appeal shall be composed of five judges for the hearing of the appeal of offences 
punishable by death or where the accused has been sentenced to ten years or 
more (instead of life imprisonment) , and to provide that in other cases it shall 
be composed of a number of judges to be not less than three (as may be fixed 
by the Chief Justice of the Court). 


DisaBitiry Pensions.—The Minister of Social Welfare and Youth is em- 
powered (c. 9), on authorization by the Lieutenant-Governor-in-Council, to 
enter an agreement with the government of Canada to provide pensions for dis- 
abled persons under the terms of the Dominion Disabled Persons Act (s.c. 1953, 
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c. 55) whereby the province will be reimbursed 50 per cent of any pensions 
so paid by the federal government. 


EvipeNce.—The Photographic Evidence Act (S.Q. 1949, c. 44) is extended 
(c. 12) to provide that photographs of documents preserved photographically 
will make proof of the original for documents in the hands of the Bank of 
Canada, the other existing banks with federal charter, life insurance companies 
and trust companies carrying on business in the province. 


Gamino.—It is prohibited (c. 19) to own or possess any machine offering 
“bagatelle games” or “pin ball” machines in addition to “slot machines” and 
other “gaming apparatus” other than coin machines for the sale of goods or 
services. 


LEGISLATURE.—The Legislature Act is amended (c. 28) to require a mem- 
ber of the Legislative Assembly who wishes to resign by means other than an 
oral address to the Speaker during a session, to do so by submitting to the 
Speaker a declaration in writing over his signature and that of two other 
members of the legislature as witnesses and giving the electoral district of each 
signatory. 

The Lieutenant-Governor-in-Council is authorized (c. 20) to appoint no 
more than eight parliamentary assistants from members of the Legislative 
Assembly to assist certain provincial Ministers. 


Mininc.—The Quebec Mining Act is amended (c. 38) to provide that 
before the Minister cancels a mining concession for failure to carry out the 
necessary work he shall notify the proprietor of his intention to cancel a con- 
cession and, should the proprietor be not known or reside outside the province 
he shall twice publish the notice of his intention to cancel in the Quebec 
Official Gazette, in a French and English newspaper in Quebec and Montreal, 
and in the place where the concession is situate if any. Such cancellation shall 
not take place before the expiration of sixty days after completion of these 
formalities. The Act is further amended (c. 79) to provide a licence fee of 
$10 (instead of $50) and an annual rental of 25 cents (instead of 50 cents) 
per acre for a mining permit to be issued upon a sworn declaration to the 
effect that the necessary work has been completed, and further provide an 
additional fee of $3.00 per acre when the prescribed work has not been car- 
ried out. The Act is also amended to permit the concentration of the work 
required under several development licences or concessions on one of such 
properties whenever the adjacent lands are in the name of the same person 
and are held partly under mining concession and partly under development 
licences or mining claims. The Act is further amended (c. 79) to give juris- 
diction to the Magistrate’s Court for the judicial District of Quebec on con- 
testation of the Minister of Mines’ decision cancelling a permit. 


Motor VEHICLE AND HicHway TrarFric.—The Motor Vehicle Act is 
amended (c. 16) to prohibit the moving of any building or other object sus- 
ceptible of damaging a public road without first obtaining a permit from the 
Minister of Roads. 


MunicipaL Law.—The Cities and Towns Act is amended (c. 35) to pro- 
vide that by-laws authorizing municipal loans must be approved by the rate- 
payers and the Lieutenant-Governor-in-Council. Such approval may take 
place at a meeting of ratepayers called for that purpose. However, six or more 
ratepayers may demand that the by-law be submitted to the ratepayers for 
approval by referendum. 
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The Municipal Code is amended (c. 50) to permit a municipal council to 
extend by by-law, approved by the Lieutenant-Governor-in-Council, the term 
of office of the Mayor and Council from two to three years. This Act also 
modifies the election procedure and provides for a judicial recount before the 
Magistrate’s Court. The penalities which a municipality may impose for viola- 
tion of by-laws regulating public dance halls have been increased. Action to 
quash a municipal evaluation roll must be taken before the Magistrate’s Court 
within a delay of three months after homologation of the roll by the Municipal 
Council. 


PROFESSIONAL RecuLatTion.—The Bar Act is amended (c. 41) to clarify 
and define the procedure to be followed in the hearing by the Bar Council of 
complaints regarding the disciplining of an advocate and to provide an appeal 
from a decision of the Council by the complainant as well as the advocate 
against whom the complaint was lodged. 

The Quebec Dental Act is amended (c. 190) to provide for the appointment 
of inspectors for the better observance of professional ethics, with such powers 
as may be determined by the Board of Dental Surgeons. 


Rent Controt.—The Act to facilitate conciliation between lessors and 
lessees (Rentals Administration) is extended until April 30, 1956, and modi- 
fied (c. 7). 


Sate or SecuriTigs.—A new Quebec Securities Act has been enacted (c. 
11), among other things to establish the Quebec Securities Commission to 
consist of three commissioners and to control and regulate the issuing and 
trading of securities. The Act provides for the registration of brokers, security 
issuers, investment council, and security salesmen and requires offers of the 
sale of securities to be registered with the Commission in a specified form and 
giving particular information. The Commission is given power, among other 
things, to collect fees, to investigate fraudulent acts as defined in the Act, to 
declare the security of a broker, security issuer, or investment council to be 
forfeit and to indemnify the complainant out of this security, to take possession 
of documents or property subject to an investigation, to report and recommend 
prosecution to the Minister of Mines. 


TaxaTion.—The Provincial Income Tax Act is amended (c. 15) to delete 
that part of the preamble to the Act declaring that the Province of Quebec 
has priority in the field of direct taxation. The Provincial Income Tax Act is 
further amended (c. 17) to permit a taxpayer to deduct from his provincial 
tax an amount equal to 15 per cent of the credit for dividends that may be 
claimed for each year in virtue of the Canadian Income Tax Act. 


Trust Companies.—The Trust Companies Act is amended (c. 45) to pro- 
vide that the costs of the office of the Inspector of Trust Companies, as deter- 
mined each year by the Lieutenant-Governor-in-Council, shall be chargeable 
to the trust companies registered in the province. A minimum amount so fixed 
shall be recovered from each such trust company and the balance shall be 
recovered in the proportion for each company that its gross revenue derived 
from its operations in the province bears to the total gross revenue of all such 
companies derived from operations in the province. 


TRANSPORTATION Boarp.—The Transportation Board Act is amended (c. 
18) to require the Board’s approval of any transaction changing the control 
of a transportation service in addition to the approval of a merger, sale, or 
transfer of a transportation service. 
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WorKMEN’s COoOMPENSATION.—The Workmen’s Compensation Act is 
amended (c. 8) to permit the Commission to enter agreements with organiza- 
tions in other provinces administering a similar act to provide reimbursement 
of such organization for sums paid by way of compensation which the Com- 
mission would have been obliged to pay under this Act. This relates to work- 
men covered by the Act who execute a part of their work in this province 
and a part in other provinces. The Act also increases the scale of certain in- 
demnities payable as a result of accidents. 

Joun B. Caxton 
Montreal 


ONTARIO 
1954: 3 Elizabeth II: Acts passed, 135; Public, 107; Private, 28 


ANTI-DISCRIMINATION LEGISLATION.—The Fair Accommodation Practices 
Act (c. 28) prohibits denial to any person or class of the accommodation, ser- 
vices, or facilities available in any place to which the public is customarily 
admitted because of the race, creed, colour, nationality, ancestry, or place of 
origin of such person or class of persons. The Racial Discrimination Act is 
repealed and its provisions included in this Act. The procedural sections of 
this Act follow those of the Fair Employment Practices Act, 1951. 


ASSESSMENT.—The Assessment Amendment Act, 1954 (c. 3) contains 
detailed amendments. Under s. 157 (1) of the principal Act, where the whole 
of the land is sold for taxes, the owner must pay a premium of 10 per cent 
of the purchase price if he wishes to redeem. An amendment changes this 
premium to 10 per cent of the amount of tax arrears for which the land was 
sold together with 10 per cent of the sale expenses. 


Bitts oF SALE AND CHaTTEL Mortocaces.—An amendment to the Bills of 
Sale and Chattel Mortgages Act provides (c. 5) that a renewal statement 
need only show the amount still owing or the extent of the liability still secured 
by the mortgage. Formerly all payments made on account of the mortgage had 
to be set out. 


Cemeteries.—In line with the recommendations of the Select Committee 
of the Legislature on Cemeteries the Cemeteries Amendment Act (c. 6) pro- 
vides for licensing of persons selling cemetery lots, for the approval by the 
Minister of the provisions of sale contracts, for the appointment of inspectors, 
and for the establishment of a Cemeteries Advisory Board. Perpetual care 
funds, except those exempted, shall be supervised and invested by the Public 
Trustee or a licensed trust company. All accounts shall be regularly passed 
before a Surrogate Court Judge. 


Cuttp WELFARE.—Repeal of The Children’s Protection Act, The Children 
of Unmarried Parents Act, and The Adoption Act, and consolidation and re- 
vision of the provisions contained in them is carried out by the Child Welfare 
Act (c. 3). Some changes and additions in principle have been made. The 
definition of a “neglected child” is changed in some respects and now includes 
a child who is emotionally rejected or deprived of affection by the person in 
whose charge he is, to a degree which, on the evidence of a recognized psy- 
chiatric specialist, is sufficient to endanger his emotional and mental develop- 
ment. In proper cases a judge may extend the wardship of the Children’s Aid 
Society for such period as he considers proper beyond the eighteenth birthday 
but not beyond the twenty-first birthday. Formerly an adopted child or his 
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issue had the same rights in intestacy with respect to the adopting parent as if 
the child had been a lawful child born to the adopting parent. The amend- 
ment extends this to include such rights with respect to intestacy of the kindred 
of the adopting parent. 


CorporaTIONs.—By amendment to the Corporations Act (c. 14) shares 
without par value may now be created without fixing a maximum considera- 
tion for their issue. In order to consolidate fractions of shares a company may 
purchase such fractions but if it does it shall forthwith sell the whole shares 
resulting from the consolidation. Corporations without share capital may also 
have executive committees. The provision whereby the issuing of letters patent 
to insurance companies required the written approval of the Superintendent 
of Insurance is repealed. The powers of farm mutual insurance companies are 
extended. A foreign corporation may obtain Ontario letters patent continuing 
it in Ontario. 

DeserTED Wives’ AND CHILDREN’s MAINTENANCE.—Juvenile Court judges 
as well as magistrates may now try wife desertion cases. Proceedings under 
the Deserted Wives’ and Children’s Maintenance Act shall now be tried in 
juvenile or family courts; where there is no such court they shall be tried in 
a magistrate’s court (c. 22). 


EpucaTion.—By revision of the Department of Education Act (c. 20) all 
provisions for the establishment of educational institutions by the Minister and 
practically ali powers to make regulations with respect to elementary schools, 
secondary schools, and schools and colleges conducted by the Minister are 
placed under one Act. The Minister can authorize credit for grant purposes 
when a pupil is absent on days regarded as holy days by his church. 


ELectTions.—By amendment to the Elections Act (c. 25) the franchise is 
now given to elderly persons receiving institutional care. The amendment 
permits returning officers to be appointed at any time rather than after the 
issue of a writ of election. Deputy returning officers and poll clerks need no 
longer be voters in the area in which they act. 


Fuet Contro.t.—The Ontario Fuel Board Act (c. 63) replaces and repeals 
The Fuel Supply Act, The Natural Gas Conservation Act, and The Well Drill- 
ers Act. The Act establishes the Ontario Fuel Board and empowers the Board 
to regulate natural gas in Ontario and to maintain adequate coal and coke 


supplies in Ontario in emergencies. Wide regulatory powers are given to the 
Board. 


HicHways.—According to amendment to the Highways Improvement Act 
(c. 34) a permit from the Minister is required for the use, within one-half mile 
of a controlled access highway, of any land for a stadium, fair ground, race- 
track, drive-in theatre, or any other purpose that causes persons to congregate 
in large numbers. A municipality may, subject to the approval of the Minister, 


designate certain new roads as controlled access roads and regulate access to 
such roads. 


Lasour RELATIONS.—An amendment to the Labour Relations Act (c. 42) 
permits the Labour Relations Board, before determining a collective bargain- 
ing unit, to conduct a vote among any of the employees for the purpose of 
ascertaining their wishes as to the appropriateness of the unit. The period 
within which collective bargaining with a view to making a collective agree- 
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ment must commence is shortened from 20 to 15 days. Other periods with 
respect to various aspects of conciliation are also shortened. The Minister may 
refuse to appoint a conciliation board where he deems it not advisable. In case 
of failure to appoint an arbitrator under a collective agreement, the Minister, 
at the request of either party, may appoint the arbitrator. Councils of trade 
unions are now recognized as parties to a collective agreement and many pro- 
visions now applicable to trade unions are made applicable to such councils. 
No agreement shall be made or bargaining carried on between a trade union 
and an employer with respect to any bargaining unit so long as another trade 
union continues to represent any of the employees in such bargaining unit. It 
is made clear that neither an employer nor a trade union can, during negotia- 
tion of a new collective agreement, alter working conditions in its broadest 
sense, except by mutual consent. The Board can determine the form in which 
evidence of membership in or objection to representation by a trade union 
shall be presented to the Board (cf. Toronto Newspaper Guild v. Globe Print- 
ing Company, [1953] 2 S.C.R. 18). 


Lanp TitLeEs.—Amendment to the Land Titles Act (c. 43) revises the rule 
in The Township of Trafalgar v. Hamilton, [1954] O.R. 81, and provides 
that all land under the Act is subject to the operations of municipal restricted 
by-laws affecting land but not the title to land; provided that any land or 
building used contrary to such unregistered by-law on March 19, 1954, by a 
bona-fide purchaser, who purchased after the by-law was passed, for value 
without notice of such by-law may continue to use such land or building for 
such use. The Act is amended to provide for removal from the register of the 
name of a deceased joint tenant. Where land has been transferred to a person 
beneficially entitled thereto within three years after the death of the registered 
owner or has become vested in such person beneficially entitled under the pro- 
visions of The Devolution of Estates Act, the master of titles upon being satis- 
fied that all debts of the deceased owner have been paid, enter the title of 
such person beneficially entitled free from reference to such debts. 


Motor VEHICLES AND Highway Trarric.—A municipality may, under an 
amendment to the Highway Traffic Act (c. 35), prescribe a speed limit of 25 
miles per hour within the municipality or any portion thereof. A positive duty 
is imposed upon the person on the left to yield the right of way. Regina v. 
Haggins, [1953] O.W.N. 833, held that the previous section was merely a rule 
of the road and created no positive duty. Signals for right turns, decreasing 
speed, and stopping are now required in addition to signals for left turns. No 
interest on a judgment or on costs shall be paid by the Minister. The apparent 
property damage necessitating report of an accident is increased from $50 to 
$100. 

By amendment to the Judicature Act ({c. 39), in a case where section 51 (1) 
of the Highway Traffic Act (the onus section) is applicable, the judge is em- 
powered to direct the jury to specify negligent acts or omissions that caused 
the damages or injuries in question. This discretion had been doubted in some 
decisions (Shapiro v. Wilkinson, [1944] S.C.R. 443). 


MuniIcIpALiTIES.—Part 1 of the Municipal Act dealing with formation of 
new municipalities and changes in boundaries and status of existing munici- 
palities is revised (c. 56) to provide that authority for such matters should rest 
with the Ontario Municipal Board. The Board rather than the county may 
now establish villages. The mechanics of amalgamation of municipalities are 
simplified. The clerk of each municipality is required to keep an index book 
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for all zoning by-laws and other by-laws affecting land that do not directly 
affect the title to land. The right of appeal from a decision of a police com- 
mission refusing to grant a licence is removed; the right of appeal from a 
decision revoking a licence is maintained. Municipalities may regulate and 
control the excavation of trenches and matters relating thereto and may limit 
the number of cabs and buses. 


Pension TRusts.—Amendment to the Conveyancing and Law of Property 
Act (c. 12) deals with employee pension trusts. It is now clearly specified that 
an employee may designate a beneficiary with respect to a pension or retire- 
ment plan in the event the employee dies before reaching pensionable or retire- 
ment age. Such trusts are also exempted from the laws respecting perpetuities 
and accumulations. 


Recistry.—Amendment to the Registry Act (c. 83) provides that all regis- 
tered assurances to or for the benefit of any corporation shall not be registered 
unless accompanied by an affidavit verifying that such assurance is not con- 
trary to The Mortmain and Charitable Uses Act. The same amendments re- 
ferred to supra under “Land Titles,” overruling The Township of Trafalgar 
v. Hamilton (supra cit.) and preserving acquired rights with respect to restric- 
tive by-laws, are also made under this Act. 


Scuoois.—The Schools Administration Act (c. 86) replaces most of the 
existing statutes dealing with school administration on a municipal level. In 
addition to incorporating many of the provisions of general statutes such as 
The Public Schools Act, The High Schools Act, The Vocational Education 
Act, and The Boards of Education Act, it includes the provisions of a number 
of other statutes such as The Adolescent School Attendance Act, The School 
Attendance Act, The School Sites Act, and The Teachers’ Board of Reference 
Act, and those statutes are repealed. Compulsory attendance is changed from 
the ages of 8 to 16 years to the first day of school commencing after the child’s 
sixth birthday until the last school day in June in the year in which he has 
his sixteenth birthday. Requirements for classes for deaf children are extended. 
Secondary Schools and Boards of Education Act, 1954 (c. 87) consolidates 
the three present Acts dealing with secondary education—The Continuation 
Schools Act, The High Schools Act, and Part 1 of The Vocational Education 
Act. The remainder of The Boards of Education Act is also included in it. 
Most of the provisions of these Acts are continued, obsolete provisions being 
omitted. 


Succession Dutires.—An amendment to the Succession Duty Act (c. 90) 
excludes from taxation the excess of premiums over the amount of the pro- 
ceeds of insurance made payable in trust for the Treasurer of Ontario for the 
purpose of paying duty. 


TELEPHONES.—The first complete revision of the Telephone Act since 1918 
has been enacted (c. 94). An Ontario Telephone Authority is established to 
regulate the telephone industry, except its finances which still remain with the 
Municipal Board. A number of revisions are designed to bring the statute in 
line with present practice. Telephone systems are now required to provide 
continuous service. It is an offence to refuse to give up a line in case of emer- 
gency. 
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Witts.—Lord Kingsdown’s Act (1861) which was section 19 of the Wills 
Act was originally designed to permit a testator a wider choice with respect 
to the formalities of making a will of movables than existed under the then 
existing rules of conflict of laws. This statute has been criticized by many 
writers: e.g. J. D. Falconbridge, Essays on the Conflict of Laws (2nd ed., 
1954), pp. 543 ff., 547 ff., and the addenda, p. xxxi. An amendment (c. 105) 
repeals section 19 and substitutes a new section recommended by the Confer- 
ence of Commissioners on Uniformity of Legislation in Canada. The general 
rules of conflicts as to formalities of making a will are enunciated. Where an 
interest in land is involved the law of the situs of the land governs; where an 
interest in movables is dealt with the law of the domicile prevails. The scope 
of Lord Kingsdown’s Act is broadened and “movables” substituted for “per- 
sonalty”; the limitation with respect to British subjects is removed. A will 
dealing with movables, whether made in or out of Ontario is now valid if 
made in accordance with the law where made, or where the testator had his 
domicile of origin or domicile at the time the will was made. The amendment 
applies only to wills made on or after July 1, 1954. 

J. S..Mmanixk 
Toronto 


WESTERN PROVINCES 
(a) Manitoba 
1954: 2-3 Eliz. II: Acts passed, 65; Public, 38; Municipal, 19; Private, 8 


OrriciaL Papers.—By The Destruction of Papers Act (c. 50) authority is 
given to destroy a large list of government papers and records if the minister 
in charge “deems that it is in the interest of efficiency in the public service and 
economy of space in public buildings” to do so. Destruction is to be by fire or 
effective obliteration. The documents must have been held in the department 
since a date earlier than that set out in the schedule opposite each class of docu- 
ment. These dates range from 1940 (correspondence relative to twenty listed 
matters in the Attorney-General’s office) to 1952. 


Pensions.—Certain debts owing to the province arising out of old age and 
blind persons’ assistance are cancelled and discharged (c. 23). Additional 
legislation makes provision for agreements with Canada with respect to pen- 
sions or allowances to disabled persons and for payment of the province’s share 
under any agreement. The agreement must provide for the payment by Canada 
to the province of amounts “equal to not less than fifty per centum of the net 
sum paid out by the province for allowances.” Comparable legislation is pro- 
vided in British Columbia (c. 7) and Saskatchewan (c. 62) where the allow- 
ances are not alienable or subject to seizure or attachment, and in Alberta (c. 
23) where, as in Manitoba, practically all details are left to regulation. Alberta 
and Saskatchewan put no limit on the size of either party’s contribution. 


Queen’s Counset.—The appointment is no longer restricted to members 
of the Manitoba bar “residing in the province” (c. 16). 


TaxaTion.—A tax (c. 19) is levied at the rate of eight mills on each dollar 
of assessed value of minerals (as defined) owned. Provision for assessment is 
also made. (See British Columbia as to exemption from federal-provincial 


agreements. ) 
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(b) Saskatchewan 
1954: 3 Eliz. II: Acts passed, 104; Public, 95; Private, 9 


ApopTion.—Recognition of “foreign” adoptions for purposes of “succession 
to property” is now extended to adoptions in the Canadian Territories and to 
adoptions outside Canada (c. 60, s. 3). 


Co-oPpERATIVE MARKETING.—This legislation is rewritten (c. 56). New pro- 
visions include power in the marketing corporations to exercise their powers 
extra-provincially, so far as the laws of the place where the powers are being 
exercised permit. A contract binding upon a corporation may be made orally 
by any person acting under its authority, express or implied, if such a contract 
made orally between private persons and not reduced to writing would have 
been valid. Other Canadian corporations, whether incorporated within or 
without the province, and whether federal or provincial, which have “Co- 
operative” or “Pool” as part of their name and which “has as its general pur- 
pose” the marketing of products on a non-profit co-operative basis for mem- 
bers or for members and customers, and marketing boards with a co-operative 
plan, may on certain terms register under the Act, in which case the legislation 
applies except in so far as any provision may be inconsistent with individual 
charters of incorporation. 


Crown.—The Crown is now bound by the Equal Pay Act (c. 69). 


DEPENDENT’s Re.ier.—The court may now refuse (c. 22) to make an 
order in favour of an applicant whose character or conduct not only “is” but 
“has been” such as in the court’s opinion disentitles him or her to benefit. 


Game.—No “big game” (including deer) may be taken into captivity with- 
out the express authority of the Minister of National Resources (c. 82). 


Hicuways.—Provision is made for controlled-access highways (c. 9, s. 8). 


Om anp Minerats.—The Public Utilities Act (c. 25) now permits the 
Local Government Board to require a purchasing company to purchase all oil 
or gas offered to it in the vicinity of its pipe line, without discrimination in 
favour of one producer as against another—in other words, to require it to 
be a “common purchaser.” The pipe line legislation is rewritten by a new Pipe 
Lines Act (c. 83). 


PROFESSIONAL REGULATION.—New professional-type legislation is enacted 
for the regulation of naturopathic practitioners (c. 75). The prohibitions in- 
clude the use, unless registered, of the title “Doctor of Naturopathy” or similar 
title, or their abbreviations, to imply that a person is engaged in the practice 
of naturopathy. 


Researcu Councit.—The Saskatchewan Research Council Fund is estab- 
lished by amendments to this legislation. It has power to receive gifts and be- 
quests for the purposes of research. Fees received for services and proceeds of 
sales of property or patent rights and licence fees are to be paid into the fund. 


Securitres.—Securities legislation is rewritten at great length (64 pages 
longer than the old legislation). In very great detail the legislature has at- 
tempted to prevent fraud in connection with the sale of securities (c. 89). 


TrusTEE INVESTMENTS.—These now include (c. 23) “bonds, debentures 
or other evidences of indebtedness” of a co-operative company incorporated 
in Canada provincially or federally, and registered within the province. 
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(c) Alberta 
1954: 3 Eliz. II: Acts passed, 121; Public, 111; Private, 10 


Cuitp WELFARE.—A “neglected child” now is defined as, inter alia, “a child 
who is not being properly cared for.” It would seem that most of the other 
nineteen definitions of this term could now be dropped. 


CorporaTions.—The Companies Act is amended (c. 14) by adding section 
80A. A director who “is in any way, whether directly or indirectly, interested 
in a contract or proposed contract with the company” is required to disclose 
his interest—it is his “duty” to do so. He may not vote in respect of such a 
contract unless, inter alia, the articles of association expressly provide other- 
wise. A director who has made the declaration and who has not voted “con- 
trary to the prohibition in subsection (4), if such prohibition applied,” is not 
accountable to the company, its shareholders, or its creditors by reason only 
of the fiduciary relationship for any profit realized by such contract. Liability 
to account is also removed if the contract is confirmed at a special general 
meeting of shareholders called for that purpose. By its language, the relief 
subsection would apply even in cases where he did vote, as long as the articles 
permitted him to do so. Such a vote would not be prohibited by subsection 
(4). Considerable further amendments are made to the sections dealing with 
a prospectus. 


MacisTRATES.—The term “police magistrate” is changed to “magistrate” 


in the legislation dealing with the appointment and powers of magistrates 
(c. 58). 


Rent Controt.—The legislation of 1950 is declared to expire on March 
31, 1955. 


Moror VEHICLES AND Highway Trarric.—It is now an offence to drive 
so slowly as to impede or block “the normal and reasonable movement of 
traffic” (c. 110, s. 5). 


SaLes on “Time.”—The Credit and Loan Agreements Act (c. 19) requires 
all sales or agreements to sell made after September 1, 1954, where payment 
is to be spread over three or more payments to be in writing. Non-retail sales 
and sales under one hundred dollars are excluded. The writing requires, in 
addition to the usual items, the following information: regular price to a cash 
buyer; price to this time-sale buyer exclusive of insurance, recording, or filing, 
and financial charges; the amount of initial payment specifying cash and 
trade-in allowance separately; the amount of the balance; the amount, if any, 
charged “separately” for insurance; the amount charged for recording or fil- 
ing; the amount, if any, “charged the buyer by the seller” for “the privilege 
of purchasing on a time sale”; the total additional charge, if any, other than 
court costs, to be paid by the buyer in the event of default (by way of money 
charge or rate per cent per annum) ; and transportation and installation costs 
if charged to the buyer. Loan agreements are similarly required to be in writ- 
ing. These are defined to include chattel mortgages, bills of sale, or other 
instrument evidencing a loan of money. Bills of exchange, mortgages of real 
property, loans by banks, credit unions, and pawnbrokers, and loans under the 
Small Loans Act of Canada are excluded. Also excluded are loans repayable 
in one or more payments “on which the whole cost of the loan to the borrower 
is expressed as a rate per centum on the amount actually advanced to the 
borrower and declining balances thereof from time to time.” The penalty for 
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failure by a seller or lender to comply is not the invalidity of the agreement, 
but an offence, with up to six months’ imprisonment. 


Stor Macuines.—The old legislation held constitutionally invalid as legis- 
lation in relation to criminal law in Johnson v. A.G. for Alberta, 1954} 2 
D.L.R. 625 (S.C.C.), is repealed and replaced by almost identical legislation 
(c. 99) except, (a) slot machines as defined in s. 987(4) of the Criminal Code 
are now expressly excluded instead of, as formerly, expressly included; (b) 
“slot machines” includes any machine, contrivance, or device that, by the 
insertion of any coin, token, or slug, can be used for playing a game of skill 
or mixed skill and chance, as well as, formerly, a game of chance; and (c) 
maintenance of slot machines on any premises in Alberta is declared to be a 
nuisance. Games of skill or chance are undefined. The provision that no slot 
machine is capable of ownership or can be the subject of property rights con- 
tinues, as does the provision permitting orders to confiscate a “slot machine” 
upon notice to the person “in possession” of the machine, notwithstanding that 
the person to whom notice was given is the “bailee or licensee of or otherwise 
entitled to the possession of the machine.” Can a person be a bailee of some- 
thing which cannot be the subject of property rights, even though an attempt 
is being made to distinguish between “property rights” and “possession”? Also, 
the legislation provides for “confiscation” of a slot machine, which is some- 
thing incapable of ownership. There is no indication, in the new provision as 
to nuisance, whether the maintenance of the machine is to be a public or 
private nuisance and what result may follow from such declaration. 


STaTuTEs.—A new practice in the publication of statutes appears with the 
half-page “appended note” explaining a section of a private act of incorpora- 
tion and suggesting what procedure be followed if the corporation seeks to 
raise money by debenture or floating charge. 


Writs.—An infant who, by reason of war service, has made a will may 
now, while still an infant, revoke it by an instrument declaring an intention 
to revoke the will and made in a form permitted for wills of adults or, in the 
famous language of 1837, “by burning, tearing or otherwise destroying” it. 
A married infant over nineteen years of age may make a valid will (c. 112). 


(d) British Columbia 
1954: 3 Eliz. II: Acts passed, 67; Public, 54; Private, 13 


ANATomy.—By new legislation (c. 1), the Deputy Minister of Health may 
permit the use for the advancement of anatomical science or instruction of 
certain bodies including those of persons who immediately before death were 
supported in or by an institution receiving financial aid from the province and 
whose bodies have not been claimed by a relative, bona fide friend, or person 
entitled to be appointed personal representative, within three months of death. 
It is the duty of the person who receives a body for such purposes to decently 
inter it at his own expense after it has served the purposes for which such 
person received it. A person may prevent the use of his body for such purposes 
by recording his objection in his will. 


AntImALs.—The artificial insemination of domestic animals is now (c. 2) 
prohibited except by technicians licensed by the Live Stock Commissioner 
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under regulations to be made by the Lieutenant-Governor-in-Council. The 
regulations may exempt any person from the provisions of the legislation. 


ASSESSMENT.—In order to equalize provincial school grants throughout 
the province, the Assessment Equalization Act (c. 32) provides for a uniform 
assessment, for school purposes, throughout the province. This assessment is 
carried out by provincial assessors in unorganized areas. In municipalities, the 
provincial assessors supervise municipal assessment and may require such ad- 
justment, for school purposes, as they think proper. Valuation for assessment 
purposes is to be fixed by a provincial assessment commissioner. (For 1955, the 
first year under the new assessments, the commissioner has fixed a valuation 
of 60 per cent of 1953 “market value,” with detailed and complicated formulae 
for ascertaining such value.) An appeal lies to Courts of Revision appointed 
by the Lieutenant-Governor-in-Council and from there to an Assessment 
Appeal Board similarly appointed. From the Board, a stated case upon a ques- 
tion of law may be taken to the Supreme Court. In addition to individual re- 
assessment throughout the province, the commissioner may, after examining 
the total roll from any municipality or area, order an increase or decrease for 
the purposes of equalization throughout the province, such increase or de- 
crease to be spread rateably among all the parcels separately assessed on the 
roll, or otherwise as the commissioner may order. An appeal from this equal- 
ization assessment lies directly to the Board. 


Companies.—An amendment (c. 3) provides that company directors may 
consent to the transfer of a company’s security upon a transmission by virtue 
of a will or an intestacy without the necessity of probate or administration 
within British Columbia where letters probate or letters of administration or 
other document from another part of the British Commonwealth are produced 
along with a true copy and a declaration in writing showing the nature of the 
transmission. 


E.ections.—A new Elections Act (c. 5) provides, inter alia, that persons 
nineteen years of age and over may vote, if otherwise qualified. A woman who 
is married to a person entitled to be registered as a voter is separately listed 
as being entitled to vote, “notwithstanding any of the other provisions of this 
Act.” At the time the provision was originally inserted in 1948 there was a 
long list of disqualified persons including Japanese, Indians, and Doukhobors. 
The provision would then have allowed female Japanese, Indians, and Douk- 
hobors to vote provided they were married to an eligible male and were other- 
wise qualified to vote. The first two classes were removed in 1949, and this new 
Act removes the disqualification of Doukhobors. That leaves the special pro- 
vision applicable to let in, by way of addition and notwithstanding anything in 
the rest of the act, females married to eligible males even though the females 
would be otherwise disqualified by reason of bribery, personation, or treason, 
the only other disqualifications left. The only other major change in the Act 
is the removal of the alternative voting system introduced in 1948 and now 
replaced by the simple vote. 


FisHERIES.—A new Part is added (c. 10) to the Fisheries Act to provide 
that no dam or other hydraulic project may be erected in any river or stream 
without the consent of the Minister of Fisheries who may require the pro- 
vision of such fish-passes, fish-ladders, or other fish-protective devices as he 
deems safe and adequate for passage of fish over, around, or through the dam 
or project. 
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Gas.—The number of deaths due to gas poisoning has resulted in new legis- 
lation (c. 12) to prohibit the installation of any gas appliance, house piping, 
or vent without approval in advance from a gas inspector. After installation, 
an inspection must be made. No gas appliance may be installed which does not 
bear the “approval seal” of a testing agency provided for in the legislation. No 
person may install any gas appliance, piping, or vent without a “gas-fitter’s” 
licence, to obtain which he may be required to undergo a course of training 
prescribed by an eight-man board. It is an offence to use any gas appliance, 
piping, or vent which is not in such condition that it can be used safely. The 
legislation is subject to proclamation. 


Gas Utiitres.—A right to enter upon and to appropriate any lands neces- 
sary to make surveys, determine suitability of lands for its undertaking, or 
carry out its undertaking is given to a gas utility (c. 13). Compensation for 
damage caused by entry and for the taking of land must be paid—to be fixed 
by the Public Utilities Commission in the case of damage, by arbitration in 
the case of expropriation. The Commission is given power to direct any fur- 
ther action that appears to it necessary where any action taken under the 
provisions of the Act “proves ineffective.” 


HicHways.—Power to designate highways as limited or controlled-access 
highways is given to the Lieutenant-Governor-in-Council (c. 10). At the same 
time a crown corporation known as the Toll Highways and Bridges Authority 
is set up to construct, acquire, and operate toll highways and toll bridges where 
deemed necessary (c. 37). The corporation is deemed for all purposes to be 
an agent of Her Majesty, but it may sue and be sued in the regular courts and 
costs may be awarded against it. It may contract in its own name, hold prop- 
erty, fix and remove tolls. An amendment to the Motor-Vehicles Act adds for 


British Columbia the new offence of slow driving, noted above for Alberta 
(c. 20, s. 16). 


INFANTS.—The increasing desire to give certain infants the powers of adults 
(noted in connection with elections) appears again in three other pieces of 
legislation. The Petroleum and Natural Gas Act (c. 19, s. 4(2)) provides that 
an infant operator over eighteen years of age shall, with respect to his oil 
and gas “property, operations and liabilities contracted in connection there- 
with,” be treated as an adult. The Gas Utilities Act (c. 13, s. 20) provides 
that all “tenants for life, guardians, . . . trustees, and all other persons where- 
soever, as well for and on behalf of themselves, and their successors, as on 
behalf of those whom they represent, whether infants, unborn issue, lunatics, 
idiots, or other persons . . . interested in lands, may contract and sell and con- 
vey to a utility all or any part thereof. . . .” See also “Wills,” below. 


Jupiciary.—The Court of Appeal has been increased in size for the first 
time since shortly after it was created in 1907 (c. 1). There is provision, now, 
for seven instead of five judges. 


Lasour ReLations.—Labour relations legislation has been wholly rewritten 


(c. 17). 


Meat INspection.—By a Meat Inspection Act (c. 22) slaughter houses 
must be licensed. Inspectors may examine, in carrying out the provisions of the 
legislation, any establishment and its contents, whether abattoir, slaughter- 
house, packing-house or other place where animals or portions thereof are 
prepared for food. Provision may be made for inspection of animals entering 
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a slaughter-house. Packaged food shall be subject to inspection and shall bear, 
after all inspections, such markings as is provided by regulation. 

Om anp MineraLs.—Temporary legislation in the form of a Right of Entry 
Act was enacted at the preceding session (c. 19). This Act and the Petroleum 
and Natural Gas Act are now replaced by new legislation (c. 31). Provision 
is made for the issuance of non-transferable operator’s licences, expiring an- 
nually unless renewal fees are paid. Entry on lands to prospect for or develop 
oil or gas is restricted to licensed operators. Entry upon and use of the surface 
land, if lawfully occupied, is prohibited except with (a) the written consent 
of the owner of the lawful occupant or (b) an order of the Board of Arbitra- 
tion set up under the Act. The Board may, further, grant an operator a right- 
of-way over such other land as is necessary to obtain access to an oil or gas 
location, together with such land as may be needed for storage, processing, and 
other plants. Compensation is to be paid to the owner and occupant as awarded 
by the Board, any two members of which may give an award, even though 
only one has heard the application. There is no appeal, but the Board may re- 
view its findings if “changing circumstances warrant such review.” A Board 
order granting a right of way is enforceable in the courts in the same way as 
a writ of possession. Costs of any proceeding before the Board are in its dis- 
cretion, and it may order by whom and to whom costs, to be taxed on such 
scale and in such manner as it prescribes, are payable. Normal recording pro- 
cedures are laid down for transfers of interests in oil and gas. Failure to record 
does not invalidate the transaction as between the parties, but as to third 
parties, the document shall take effect “from the date of record, and not from 
the date of the document.” The Act also provides for exploration permits, for 
leases, and for the royalty payable on all oil and gas produced. Any location 
made on a Sunday or public holiday shall not for that reason be invalid. 


Rent Contro..—New legislation repeals the provincial Leasehold Regu- 
lations Act as of March 31, 1955, and empowers any municipality to adopt by 
by-law such regulations as are in force in the municipality on that date, with 
power to revoke, amend, remake or substitute any of the regulations. 


TaxaTION.—A new provincial tax upon “income derived from logging 
operations” (defined) is levied at the rate of 10 per cent on income on excess 
of $25,000 (c. 33). The Mining Tax Act is amended to provide for a tax at a 
comparable rate on the net income instead of the former 4 per cent on gross 
income in excess of $5,000 (c. 34). Both of these taxes are expressly exempted 
by the federal-provincial agreement from income and corporate taxes sur- 
rendered by the province. The “sales tax” legislation of 1948 (Social Security 
and Municipal Aid Tax Act) is renamed the Social Services Tax Act (c. 36). 
The exemption for meals is raised to $1.00 and (c. 48) the rate of tax is raised 
from 3 to 5 per cent. 


WiL_s.—Power is given to an infant to revoke a will, similar to that noted 
for Alberta, (c. 53). 


Gitpert D. KENNEDY 


Faculty of Law 
University of British Columbia 








REVIEWS OF BOOKS 


Introduction to Income Tax Law (Canada). By F. E. La Brir with the assis- 
tance of Marcet BeLancer. Toronto: C CH Canadian Limited, Toronto 
and Montreal. 1955. Pp. x, 388. $7.50. 


In the short preface to his new book on the Canadian Income Tax Act, Dr. 
La Brie, who has already written two books on income tax law and teaches 
the subject at the Faculty of Law of the University of Toronto, says that it 
was “prepared to meet the needs of teachers and students of income tax.” He 
is too modest. This book has long been needed not only by students and teach- 
ers, particularly teachers, but also by practising lawyers, particularly those 
lawyers who are not “income tax experts” but only run into its complex prob- 
lems in the course of a general practice. Every firm should have a copy of the 
book in the library. It meets the difficulty felt by every law student and every 
practising lawyer in dealing with any statutory subject, and particularly in- 
come tax law—to know “what the subject is all about” and what are the basic 
problems for which the stiff statutory sections provide temporary and tentative 
solutions. Until he knows at least that, the words of the Act seem a meaning- 
less jumble. Armed with the new La Brie he can begin to use with intelligence 
the digests, such as the CC H and De Boo services, which collect the mass of 
decisions now pouring out of the Income Tax Appeal Board and the changes 
annually made by Parliament. 

It is difficult within the compass of a short review to point out all the ways 
in which this book differs from the orthodox English or Canadian book on 
income tax, but here are three of them. First, Dr. La Brie brings to the fore- 
front of his book the intimate connection between “income” in law and “‘in- 
come” in accounting and the constant interplay in both the judicial and the 
legislative field between the legal and the accounting concepts of income. 
Among the thirty pages of chapter vm “The Measurement of Business Income,” 
for instance, are two sections, “The Accounting Treatment of Reserves” and 
“The Accounting Treatment of Inventories,” written by a chartered account- 
ant, Professor Marcel Belanger of Laval University. The close co-operation 
between Dr. La Brie, the lawyer, and Professor Belanger, the accountant, is 
visible throughout the book—particularly in the numerous accounting ex- 
amples and illustrations which, as the preface acknowledges, “explain and give 
reality to an otherwise barren text.” Second, as one would expect from a book 
primarily intended to give students “something to take away” from classes 
which will be spent mainly in discussing the highlights, the short summaries 
of judicial decisions, now frighteningly numerous, are prefaced by succinct 
statements of the basic problems with which they are dealing and followed by 
questions which probe to the heart of the income concept and the tax policy 
they presuppose. Third, back of the details is always the broad approach, the 
emphasis throughout is on contemporary problems, and at the end of each 
chapter there are copious references to a wide range of literature, most of it 
very recent, in the fields of economics, accounting, and law. Income tax law 
is, the author gets across to the reader, an exciting subject, covering the whole 
of acquisitive life. 

In a word, the book’s combination of complex detail and broad approach 
is such that it deserves to be called “How to Read and Understand the Cana- 
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dian Income Tax Act.” Any difference this reviewer has with the author is 
on questions of emphasis. Should not a good deal of what may be called “sta- 
tutory detail”—for example, the gross tax on certain income payments going 
to non-residents, many of the exemptions and deductions granted to relatively 
small groups, and some at least of the bewildering provisions to prevent the 
abstraction tax-free of a corporation’s undistributed income by the devise of 
incorporation of subsidiaries—be omitted? There is a good deal to be said 
against bothering students with details of this kind and practising lawyers will, 
unless this book is to be kept up-to-date with supplements (which seem un- 
likely), have to get it out of the loose-leaf services anyway. The author may 
reply that he wanted his students—while he discusses the broad questions with 
them in class—to have everything before them and that is the reason why he 
wrote the book at all; and to this reply the reviewer has, of course, no answer. 
Does not the “conflict of laws” of Canadian taxation—the impact of the 
Canadian taxing authorities’ hand on persons and transactions containing a 
foreign element—deserve a fuller and more systematic treatment than it gets? 
One would not have expected to find an author who illuminates the domestic 
law of income tax by reference to accounting practice and contemporary 
trouble-spots spreading what is really a single topic, and a fascinating one, 
over three apparently disconnected chapters, chapter nm on the imposition of 
income tax, chapter xiv on the taxation of non-residents, and chapter xvi on 
international tax agreements, and refraining from probing into the conflict 
of international theory and international practice which lies behind it. Again, 
the author may reply that in this collection of materials for his students he is 
following the divisions contained in the Act itself and that he has left the 
highlights to be discussed with his students in class and, again, the reviewer 
would have no answer. 

This is the kind of book on the kind of topic that more university law teach- 
ers in England and Canada should write—a book on a statutory subject which 
no practitioner has the time, patience, application, knowledge, or understand- 
ing to write but no practitioner can do without. Most English and Canadian 
textbooks, written as they usually are by lawyers without clients in the hope 
of getting clients, tell you, in copious detail, everything you know and nothing 
you don’t know and do not try to make sense of the subject. The great virtue 
of Dr. La Brie is that, as only a university law teacher can, he has thoroughly 
prepared himself for the writing of this book. He has written two well-known 
detailed books, Deductions under the Income War Tax Act and The Meaning 
of Income, on what the courts have said “income” is. Since writing those 
books he has immersed himself in economic, business, and accounting litera- 
ture on the problems of ascertaining and measuring income for tax purposes 
and he has plunged into the arena of contemporary income tax problems via 
the Canadian Tax Foundation. Now, out of the fulness of his knowledge, he 
has illuminated an Act which most lawyers find complex, confusing, and 
boring. 

Joun WruIs 
Halifax, N.S. 


Although the author, Sir Carleton Kemp Allen, Q.C., modestly refers to 
the seventeen articles republished in Law and Disorders (London, Stevens & 
Sons Ltd. [Toronto, The Carswell Co. Ltd.], vii, 162 pp., $2.25) as “trifles,” 
most readers will undoubtedly agree that a reviewer should be more charitable. 
Pieces such as “One of our Conquerors,” which deals with the subversion of 
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criminal justice by the press, are nothing less than first-class satire. Quoting 
the court’s charge to the jury in a murder trial, Sir Carleton probes a current 
problem that is probably more serious in Canada than in England: 


It is most improper to refer to this place as a court of justice. It is something far 
more than that. It is the biggest free entertainment that the State provides for its citi- 
zens, . . . you must not forget your duty to the thousands—nay, millions—of your 
fellow-citizens who, not having heard the evidence and not having even read it except 
in frenzied headlines and garbled gobbets, are obviously in a better position to judge 
than we can be in the deplorably unimpassioned atmosphere of this court. 

You have other duties, members of the jury, of which the prosecution has made no 
mention. You have a duty to the press. You are not to forget that this case has sup- 
plied the newspaper press of this country with better copy than ten wars and fifty earth- 
quakes, and has given it more opportunities of debauching the public mind and stimu- 
lating the criminal instincts of the community than any other event in the present 
century. 


Although this knife-work on the city editor is the sharpest of the book, social 
workers and criminologists are invited to contribute their share of blood in 
“Pity the Poor Cosh-Boy” and civil servants will be kept busy enough dodging 
the cutting edge in “The Recidivist,” “On Taking the Cake,” and “Brave 
New Jelly”. In a lighter vein, the author suggests a return to the stocks as a 
more effective deterrent for minor offences, and even hints that discreet use of 
the ducking stool might check the flood of matrimonial causes—particularly 
during the winter months. Lawyers should enjoy reading the concluding essay 
“Nobody Loves Us.” It tells why. [Joun G. McDonatp] 


Four volumes of a projected five-volume third edition of the well-known 
Stroud’s Judicial Dictionary have now appeared (general ed., Joun BurKE; 
London, Sweet & Maxwell Limited [Toronto, The Carswell Co. Ltd.]; vol. I, 
A-D, 1952, xxiv, 910 pp., $14.25; vol. II, E-L, 1952, xviii, 911-1696 pp., 
$17.25; vol. III, M-R, 1953, xviii, 1697-2638 pp., $13.50; vol. IV, S-Z, 1953, 
xviii, 2639-3363 pp., $14.25). These four volumes contain the complete text; 
the fifth volume will contain a consolidated Table of Cases cited and a con- 
solidated Table of Statutes judicially construed. The basic principle of the 
earlier editions has been followed: only judicial interpretations of words and 
phrases are included; Stroud is no substitute for the legal dictionary that 
attempts to be an elementary encyclopedia of the law. The first edition of 
Stroud was published in 1890, and the second in 1903, supplemented with an 
additional volume in 1906 (revised and enlarged in 1930) and another in 
1947. This arrangement made reference complicated, since all three volumes 
might have to be consulted, and the new edition has greatly simplified the use 
of the dictionary. Intelligent pruning of both obsolete content and excessive 
capital letters and italic print has resulted in a convenient and attractive col- 
lection of current material. The publishers have announced their intention of 
keeping the work up to date with periodical supplements. [J.B.M.] 
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